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Abstract: The right to the truth in international law with precise 
supranational characteristics of even domestic dimensions of an 
individual and collective nature passes to an international 
jurisprudence that also takes into consideration truth 
commissions to address the issue of impunity and beyond. 
Dispersal of people, blank amnesties, clemency measures, 
failures of impunity, conditional methods of reconciliation 
coexist in a system of transitional democracy which deals with 


the right to the truth. In fact, it provides a precise recognition of 
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this right as well as contributes to the evolution of the law at the 
national and international level. These are the points of a 
certainly not exhaustive analysis in a comparative way between 
history, the past and modern international law of the right to the 
truth, as an existing right, not new but now recognized by the 
international community, which finds space for investigation 
and ways to avoid leaving people unpunished, crimes and above 


all violations of human rights at a global level. 


Keywords: right to the truth; truth commissions; public 
international law; transitional justice; democracies in transition; 
TCT; United Nations law; IACtHR; ECHR; ECtHR; Human 
Rights Commission; Convention of the Protection of all Persons 
from Enforced Disappearance; Human Rights Committee; 
ICCPR; IACHR; ICTY; ICC; desaparcidos; cross-fertilization; 
judicial dialogue; extraordinary renditions; Africa; Argentina; 
apartheid; restorative justice; retrospective justice; rule of law; 
amnesties; international humanitarian law; vulnerable people; 


international victims; apartheid. 


Does the right to the truth have an absolute character? 
The right to the truth presents the characteristics of an 
autonomous, complex right. It represents in an absolute manner 


some problematic aspects that deal with ethical and moral 


Yearbook of International & European Criminal and Procedural Law, vol. 3. ISSN:2732-9917 


57 


issues. It is subjected to the control of primary principles, that do 
not hinder the recognition of the duty of truth, that characterizes 
national systems that do not allow exceptions. Omissions and/or 
lies can result in violation of the duty to tell the truth at any 
democratic system (Fallis, 2019). 

Such a right attributes to the accused an individual responsibility 
(Morgan, 1949; Williams Levy, 1968; Amar, Lettow, 1995) 
before the judicial authorities. The right/duty to the truth, as a 
guarantee in the legal system, allows an application of the right 
to defense, to a fair and just trial, pursuant to the exercise, above 
all, of international criminal justice. 

Truth as an absolute principle in every system is inevitable even 
in situations of state secrecy, i.e. in cases that the system 
protects national security information and disclosures. In a state, 
the omission of truth, clashes with the lack of its own 
effectiveness, that is, the protection of the salus rei publicae. 

The truth as a budgetary principle, a duty that conflicts with the 
right to lie, constitutes a real right, where the individual is not 
the recipient of a communication but a person, who exercises 
sovereign rights and powers by acting in self-defense. Thus, the 
legal system recognizes as a primary right the balance towards 
the truth, which determines the protection of an individual by 
every democratic order. 


The truth as an entity has an absolute nature redesigning 
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concrete circumstances, thus proving in an absolutist way the 
protection of pluralism, critical to every orientation of the 
principles that must be balanced. The interpretations can be 
various and preferable to any relationship between right and 
duty with criticisms that respond to the logic of a balance of 
conflicting values, thus considering that truth as a value is 
configurable by circumstances that consider such a term as 
absolute. 

The truth presents itself as a plurality of principles, ie. 
institutions and rights that are focused on a precise and 
justifiable way before the judicial authorities. The existence of 
the right to truth as an extended application of interpretation 
presents itself as a right, object of a specific right, where during 
the twentieth century has played an important role in many Latin 
American countries involved to totalitarian regimes, composed 
by representatives who were not democratically elected 
(Mainwaring, Pérez-Lifan, 2013; Dobransky, 2015; Patel, 
2024). 

The transition from dictatorship to democracy, (Roht-Arriaza, 
Mariezcurrena, 2006; Olsen, Reiter, 2010; Lefranc, Vairel, 
2014) gives the right to the truth the possibility to require 
restorative justice for vulnerable victims, i.e. reconciliation, 
through the reconstruction of a path of memory (De Brito, 


Enriquez, Aguilar, 2001; Garzon Vallejo, 2018; Baranowska, 
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Glisczczynska-Grabias, 2018), that allows serious atrocities to 
be remembered and faced by (Loraux, 2002) international 
tribunals and trials that do not forget the past and above all do 
not leave crimes unpunished (King, 1997; Koskenniemi, 2002). 
The right to the truth, in other words, pushes towards the full 
and effective recognition of crimes as well as their (Méndez, 
1998; Mendez, 2004; Burgorgue-Larse, 2011; Fong, 2024) 
reparation. In fact, it configures the reparation of serious 
violations of human rights through means of reconciliation and 
by forms of compensation of a moral nature, at an international 
level, demonstrating thus the need to remember one's past 
(Vasak, 1977; Donnelly, 1985; Marie, 1986; Donnelly, 1993; 
Algan, 2004; Macklem, 2015; Bacis, 2019). 

It is a right with a double dimension, both individual and 
collective, which represents an essential nucleus suitable for 
facts and events, where serious violations of fundamental rights 
are perpetrated against oneself. The law covers victims and their 
families, who are holders of such right. It recognizes the justice 
of those responsible, with an independent, impartial and 
effective character, as an objective that ensures individual 
dimensions to the right of freedom, thus improving justice and 
criminal sanctions against those responsible (Fong, 2024). 

The collective dimension is up to a measure of the community, 


in a complete way, where the right to the truth presents itself, in 
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a clear way, as a knowledge within the reconciliation 
commissions that combat human rights violations (Landsman, 


2006; Naqvi, 2006; Park, 2010; Hayner, 2011) 


Right to the truth and international norms 

The right to the truth needs an internationally inspired regulatory 
context that reconstructs international practice, allowing the 
interpretative effort to the international legal system in an 
articulated and complete manner. A right to the truth, that is 
calculated by humanitarian law, in an embryonic form, in 
Articles 32 and 33 of the Additional Protocol I of the 1977 
Geneva Conventions (Van Dijk, 2022)!. It recognizes family 
members' right to know about their missing individuals. Such 
articles of humanitarian law, have a narrow framework of 
application and limitation. They operate under an embryonic 
form and within many different contexts (Sandoz, 1987). 

During the years of the Pinochet government, the General 
Assembly urged the Chilean authorities to find missing people 
and numerous individuals who had no news for their families 
and loved ones (Collins, 2016)*. Military juntas and political 


oppositions arrive at the Declaration on the Protection of All 


International Committee of the Red Cross, Protocol Additional to the Geneva 
Conventions of 12 August 1949, and relating to the Protection of Victims of 
International Armed Conflicts (Protocol I), 8 June 1977. 

2Human Rights in Chile, UN Doc. A/34/179, 17 December 1979: “(...) the 
Chilean authorities to investigate and clarify the fate of persons reported to have 
disappeared for political reasons, to inform relatives of the outcome (...)”. 
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Persons from Enforced Disappearance in 1992 (Penchaszadeh, 
2015)°, where states were called upon to guarantee 
investigations of an individual and collective nature, leading to 
the right to the truth and the Joint document Principles to 
Combat Impunity (Haldemann, Unger, 2018). 

Documents and principles are reported by the Inter American 
Court of Human Rights (IACtHR) to combat impunity and 
serious violations of human rights in the broad sense (Groome, 
2011). Such documents include soft law. 

The General Assembly and the Human Rights Council refer to 
the right to the truth (Zvobgo, 2019; Stamenkovikj, 2021)>, thus 


highlighting the relative character of an autonomous right 


3Declaration on the Protection of All Persons from Enforced Disappearance, UN 
Doc. A/RES/47/133, 18 December 1992: https://www.ohchr.org/en/instruments- 
mechanisms/instruments/international-convention-protection-all-persons-enforced 

4L. Joinet, special rapporteur, Revised Final Report on Question of the Impunity 
of perpetrators of Human Rights Violations (Civil and Political), UN Doc. 
E/CN.4/Sub.2/1997/20/Rev. 1, 2 October 1997: 
https://digitallibrary.un.org/record/245520; D. Orentlicher, Promotion and Protection 
of Human Rights, Impunity: Report of the independent expert to update the Set of 
Principles to Combat Impunity, UN Doc. E/CN.4/2005/102, 18 February 2005: 
https://digitallibrary.un.org/record/541829?v=pdf 

5UN General Assembly, Res. 9/11, UN Doc. A/RES/HRC/9/11, 2008: 
https://ap.ohchr.org/documents/e/hre/resolutions/a_hre_ res 9 11.pdf; Human Rights 
Council Resolution 12/12, UN Doc. A/HRC/RES/12/12 2009: 
https://undocs.org/Home/Mobile?FinalSymbol=A%2FHRC%2FRES 
%2F12%2F 12&Language=E&DeviceType=Desktop&LangRequested=False; Report 
of the UN High Commissioner for HR on the Right to truth, A/HRC/5/7, 2007: 
https://undocs.org/Home/Mobile?FinalSymbol=A%2FHRC 
%2F5%2F7&Language=E&DeviceType=Desktop&LangRequested=False; Report of 
the UN High Commissioner for HR on the Right to truth, A/HRC/12/19, 2009: 
https://www2.ohchr.org/english/bodies/hrcouncil/docs/12session/a-hre-12-19.pdf; 
Report of the UN High Commissioner for HR on the Right to Truth, A/HRC/15/33, 
2010: https://undocs.org/Home/Mobile?FinalSymbol=A%2FHRC 
%2F15%2F33&Language=E&DeviceType=Desktop&LangRequested=False 
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against impunity and the perpetration of serious violations of 
human rights with the participation of all members of the 


international community in an effective and applicative manner. 


Forced disappearance and protection of people 

Recognition of the truth has found its basis in soft law and in 
various bodies of the United Nations, as a continuous effort by 
the international community, at a global level, against impunity 
and the phenomenon of forced disappearances. 

We arrived at the International Convention on the Protection of 
All Persons from Enforced Disappearance (McCrory, 20007; 
Scovazzi, Citroni, 2007), a Convention, adopted on 20 
December 2006 (Méndez, Bariffi, 2012)° and came into force in 
December 2010, after ratification by at least twenty of the 
signatory countries’. 


Art. 1 states that: 


6UN General Assembly, Res. 61/117, UN Doc. A/RES/61/117, 2006: 
https://digitallibrary.un.org/record/588790?In=zh_CN&v=pdf 

7The states that have ratified it are the following: Albania (2007), Argentina 
(2007), Armenia (2011), Austria (2012), Belgium (2011), Belize (2015), Benin 
(2017), Bolivia (2008 ), Bosnia and Herzegovina (2012), Brazil (2010), Burkina Faso 
(2009), Cambodia (2013), Chile (2009), Colombia (2012), Costa Rica (2012), Cuba 
(2009), Ecuador (2009), France (2008), Gabon (2011), Germany (2009), Japan 
(2009), Greece (2015), Honduras (2008), Iraq (2010), Italy (2015), Kazakhstan 
(2009), Lesotho (2013), Lithuania (2013), Malawi (2017), Mali (2009), Malta (2015), 
Morocco (2013), Mauritania (2012), Mexico (2008), Mongolia (2015), Montenegro 
(2011), Niger (2015), Nigeria (2009), Netherlands (2011), Panama (2011), Paraguay 
(2010), Peru (2012), Portugal (2014), Czech Republic (2017), Central African 
Republic (2016), Slovak Republic (2014), Samoa (2012), Senegal (2008), Serbia 
(2011), Seychelles (2017), Spain (2009), Sri Lanka (2016), Switzerland (2016), Togo 
(2014), Tunisia (2011), Ukraine (2015), Uruguay (2009), Zambia (2011). 
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“(...) no one may be subjected to forced disappearance and that no 
exceptional or urgent circumstance (...) can serve as a justification, affirms 
the autonomous and mandatory nature of every individual's right not to be a 
victim of such disappearances (...)” (Pervou, 2012; Pervou, 2013)8. 


It is a step forward in the fight against the phenomenon of 
forced disappearances, which considers the right in question to 
find space in the provisions of the treaty. It represents a 
normative recognition for the right to the truth (Kyriakou, 2012), 
as a choice of a right that does not require less juridical 
relevance, i.e. a conviction that the international legal system 
admits its existence (Scovazzi, Citroni, 2009). 

It is an orientation that sees the continuous evolution of the right 
to the truth in order to identify the circumstances of forced 
disappearance, as well as the right to seek, provide and receive 
information’. 

Principles, that in art. 24 of the convention, take into 
consideration the ownership that such right attributes to all 
individuals, the phenomenon of forced disappearance, the 


definition of victim that has suffered a damage! and above all 


8International Convention on the Protection of All Persons from Enforced 
Disappearance, art. 1: “(...) 1. No one shall be subjected to enforced disappearance. 2. 
No exceptional circumstances whatsoever, whether a state of war or a threat of war, 
internal political instability or any other public emergency, may be invoked as a 
justification for enforced disappearance (...)”. 

OInternational Convention on the Protection of All Persons from Enforced 
Disappearance, preamble: “(...) affirming the right to know the truth about 
circumstances of an enforced disappearance and the fate of the disappeared person, 
and the respect of the right to freedom to seek, receive and impart information in this 
end (...)”. 

10International Convention on the Protection of All Persons from Enforced 
Disappearance, art. 24, lett. 1: “(...) the purpose of this Convention, “victim” means 
the disappeared person and any individual who has suffered harm as direct effect pf 
an enforced disappearance (...)”. 
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the agreed upon suffering'!. The victims of the right to the truth 
respect that forced disappearances result in adopting the relevant 
necessary measures. Detention arises and configures the right to 
truth as a need that investigates for the victim (Taxil, 2007). 

The right to truth has also been integrated into art. 24 of the 
convention where it adopts the relevant measures for the 
identification and proceeding of the missing individual as well 
as the eventuality of their death, discovery of the body and fair 
compensation. 

The lack of limits on the enjoyment of the right to the truth as 
well as art. 23, par. 2 provide for derogation clauses referring to 
extraordinary circumstances, the possibility of obtaining 
exceptions, when the right is provided for in a mandatory 
manner, as noted in art. 20 of the agreement. 

Access to information by third parties makes the detention 
legitimate and referred to the judicial authority as a limit 
established by art. 20, where the right to the truth finds a natural 
outlet for the conduct of authority, which is thus qualified as 
illegitimate. 

A law without limits is an important thing in the critical sense 


and in the definitive formulation of art. 24, which refers to the 


11International Convention on the Protection of All Persons from Enforced 
Disappearance, art. 24, lett. 2: “(...) victim has the right to know the truth regarding 
the circumstances of the enforced disappearance, the progress and results of the 
investigation and the fate of the disappeared person. Each state party shall take 
appropriate measures in this regard (...)”. 
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collective dimension of the right to the truth. The relative silence 
on the part of the convention as protection of the right to the 
truth spreads to an international panorama where the truth 
commissions do not find themselves in conflict with the latter. 

This is a gap that allows to speak for a silence affixed to the 
practice before the entry into force of the convention. The 
choice of nothing brings with it a regulation and the parallel 
practice has to do with amnesties and the processes of justice 


and transition. 


Is the right to the truth a norm of customary law? 

The binding nature of the right to the truth is a possibility that 
compulsorily accepts art. 38, par. 1, letter. b) of the International 
Court of Justice (ICJ). The right to the truth explains an 
elaboration of every content, where the collective dimension of 
the law seems to be affirmed in a dutiful, appropriate way 
(Szoke Burke, 2015; Panepinto, 2017). 

A rule of customary law that presents itself within a practice that 
repeats and (Treves, 2013) verifies the essential contents that are 
widespread on the international scene (Meron, 1989; Simma, 
Alston, 1989; Liakopoulos, 2020a)!*. The repetition of the 


recognition of the right by various legal instruments in the 


12ILC, Identification of customary international law, text of the draft conclusions 
provisionally adopted by the Drafting Committee, UN Doc. A/CN.4/L.872, Geneve, 
2016. 
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international sphere as well as the diffusion of the norm also at 
domestic level, is a way to investigate the conduct of members 
of the international community as well as the adoption of 
legislative acts, where the essential contents of the right to the 
truth and the opinio juris places the limitations of the contrary 
practice (Meron, 1989). 

The opinio juris assessment presents itself as a _ useful 
contribution from the part of the ICJ, which makes use of the 
resolutions of the general assembly, which indicates the 
principles and rules of content (Liakopoulos, 2020b)"°. 

Further, from the regulatory recognition, the internal bodies of 
the UN also played a role in promoting the protection of the 
figure of the Special Rapporteur on the Promotion of Truth, 
Justice, Reparations and Guarantees of Non-Recurrence 
(Freedman, 2016)!*, enforcing thus the right to the truth (Szoke- 
Burke, 2015). 

The recognition of customary law (Sommerfeld, 2019; 
Linderfalk, 2020) by the International Committee of the Red 
Cross is the identification of the right to the truth as a norm of 


customary law that also applies to armed conflicts even if they 


13ICJ, Military and Paramilitary Activities in and Against Nicaragua (Nicaragua 
v. U.S.), Merits, 1986 I.C.J. Rep. 14, par. 188. 

14Human Rights Council, Res. 18/7, UN Doc. A/HRC/RES/18/7 2011: 
https://ap.ohchr.org/documents/dpage_e.aspx?si=A/HRC/RES/18/7; UN General 
Assembly, Res. 65/196, UN Doc. A/RES/65/196 2010: 
https://documents.un.org/doc/undoc/gen/n10/524/30/pdf/n1052430.pdf? 
token=mozhjt2WZUFHItBEff& fe=true 
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are of international nature (Henckaerts, Doswald-Beck, 2005)". 

The rule identified by the International Committee of the Red 
Cross also takes into consideration the Additional Protocol of 
the Geneva Conventions, that explains the essential aspects of 
the right to the truth, which are widely understood in 
international law. 

Within this context, we remember the Human Rights Committee 
(HRC) of 1983 which was established by the International 
Covenant on Civil and Political Rights (ICCPR). In this, the 
right to the truth is recognized by the relevant jurisprudence 
(Sweeney, 2018)!®. A supranational perspective takes form 
where the right to the truth finds recognition in regional human 
rights systems, through the inter American system of protection 
and in a more precise and analytical way from the IACtHR 
(Groome, 2011; Ferrer Mac-Grecor, 2016). 

The Inter American Commission of Human Rights (IACHR) has 
already taken into consideration the right to the truth of various 
dimensions, especially individual and collective (Hennebel, 
Tigroudja, 2022; Pascual Vives, Gonzalez Serrano, Rodriguez 


Patarrayo, 2022)!’. 


15“(...) party to the conflict must take all feasible measures to account for persons 
reported missing as a result of armed conflict and must provide their family members 
with any information it has on their fate (...)”. 

16Human Rights Committee: Quinteros v. Uruguay (Comm. No. 107/1981), UN 


Doc. CCPR/C/OP/2, 138 (1990) par. 14: 
https://www.worldcourts.com/hrc/eng/decisions/1982.10.15 Almeida_de_Quinteros 
v_Uruguay.htm 


17Annual Report for the Inter-American Court of Human Rights, 1985-1986, 


Yearbook of International & European Criminal and Procedural Law, vol. 3 ISSN:2732-9917 


68 


In this regard, the [ACtHR recognized: 


“(...) the autonomous status of the right to the truth, its collective value, as 
well as its independence from a mere procedural dimension, associating it 
with rights such as freedom of expression and physical integrity (...)” (Ferrer 
Mac-Gregor, 2016)!8. 

The same line of thought follows the jurisprudence of the 


European Court of Human Rights (ECtHR) which treat the right 
of the truth in a generic way as we have seen in the El-Masri 
case, which insinuated the relevant right as a mandatory one 
(Fabbrini, 2014)!°. 

The African Commission on Human and People's Rights, it has 
never explicitly recognized the right to the truth. It has affirmed, 
however, its essential contents on more than one occasion 
(Bailliet, 2017; Badugue, 2020)°. 

This right is also presented by the constitutional courts through 
the related legislation (Laplante, Theidon, 2006; Capone, 


2017)?!, as well as by the truth and management commission in 


OEA/Ser.L//V/IIl.68, Doc. 8 rev. 1, 28 September 1986, p. 205 ss: 
https://www.cidh.org/annualrep/85.86eng/toc.htm 

18Anzualdo Castro v. Pert, 2009 Inter-Am. Ct. H.R. (ser.C.) No. 202, parr. 118- 
120: _ https://www.corteidh.or.cr/docs/casos/articulos/seriec_202 ing.pdf; Gudiel 
Alvarez et. al. (“Diario Militar”) v. Guatemala, 2012 Inter-Am. Ct. H.R. (ser.C) No. 
235, par. 269: https://www.corteidh.or.cr/docs/casos/articulos/seriec_253_ing.pdf 

19ECtHR, El-Masri v. The Former Yugoslav Republic of Macedonia, 13 
December 2012. Tarsasag a Szabadsagjogokért v. Hungary of 14 April 2009; Magyar 
Helsinki Bizottsag v. Hungary of 8 November 2016. 

20African Community on Human and People Rights, Communication 245/02: 
Zimbabwe Human Rights NGO Forum v. Zimbabwe, 25 June 2002, par. 115 ss: 
https://globalfreedomofexpression.columbia.edu/wp-content/uploads/2021/08/ 
achpr39_245 02 eng-2.pdf 

21See for example the Ley 975/05 or Ley de Justicia y Paz and in the last years 
the Acuerdo Final para la Terminacion del Conflicto y la Construccion de una Paz 
Estable y Duradera (Revised Peace Agreement) of 12 November 2016: 
https://www.jep.gov.co/Documents/Acuerdo%20Final/Acuerdo%20Final 


%20Firmado.pdf 


Yearbook of International & European Criminal and Procedural Law, vol. 3. ISSN:2732-9917 


69 


the transition phases that are part of the national systems 
(Hayner, 2011; Olugbuo, Wachira, 2011). 

From the above, one can note that it does not seem possible that 
national legislations have an opinio juris from considerations of 
expediency as well as from the definition of the truth as a 
customary law, since the legislators open the doors to a system 
of the right to the truth towards the institutions, so the judicial 
authorities intervene in the field of recognition of rights, as new 
rights, when protecting state secrets and counter terrorism 
operations of dubious legality (Cole, Fabbrini, Cedaschi, 2913; 
Scheinin, 2013; Vedaschi, 2016). 

State secrecy comes into conflict with the right to the truth 
where a contrary practice is integrated, which is suitable for the 
formation of the opinio juuris and where ipso facto is 
incompatible with the enjoyment of the right to the truth with 
fundamental characteristics of the truth as such. 

In founding values of democratic regimes the right to the truth is 
integrated to the legitimate extent that leads to the investigation 
of those responsible for serious violations of fundamental rights 
(Dreysse, 2021). It seems, as a political choice that guarantees 
the impunity of those responsible in the protection of 
constitutional principles, that between them is also the right to 
the truth (Vedaschi, 2010; Vedaschi, 2017; Fabbrini, 2018). 


State secrecy is hardly qualified as an element that denies the 
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customary status of the right to the truth. States have knowingly 
acted in violation of the obligations deriving from the relevant 
right to the truth under investigation. The qualification of the 
right to the truth, as a customary right also follows the 
evolutionary process to justice which is connected with it. 
During the process of democratic transition, which is 
characterized by violations of fundamental rights and especially 
for those responsible (Teitel, 1997; Bickford, 2005; Laplante, 
2009), democratic institutions are reconstructed to act against 
the threat of criminal proceedings (Dugard, 1997; Puurunen, 
1998; Burkhardt, 1998). Granting amnesties constitutes a truly 
fundamental piece of a transition towards democracy, where the 
sine qua non is represented (Roht-Arriaza, 1998; Popkin, Bhuta, 
1999). The unpunished perpetrators demand that justice fulfills 
the task of investigating and reconstructing collective rights 
through the continuous establishment of truth commissions. A 
collective framework of the right to the truth consolidates the 
fight against the granting of amnesties and identifies the right to 
the truth by including jurisdictional remedies that reward the 
truth as a remedy of a political nature, that is addressed to 
international society. 

The idea of serious violations of fundamental rights and 
impunities also lead to South African experiences (Van Zyl, 


2002; Uribe, 2012). State secrecy as a modus for amnesties and 
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balancing needs begins the protection of rights with number of 
laws that are granted under the IACtHR and domestic 
constitutional courts (Cassese, 2002; Ferrer Mac-Gregor, 
Gonzalez Dominguez, 2015)°?. 

Blank amnesties in transitional justice leave room for clemency 
measures and participation in truth reconstruction procedures, 
where the general principles of an international order (Meintjes, 
Méndez, 2000; Burke-White, 2001), weigh heavily on the 
construction of crimes of war and against humanity, thus 
excluding the forgiveness granted ex lege. In a theoretical line, 
reconstructing the truth also means resorting to the ordinary 
means of investigation in international law. 

Consolidating the right to the truth as a right of a customary 
nature also finds basis in cases of state secrecy, as well as 
amnesties, which represent legitimate contrary practices, such as 
the abuse of instruments that are abstract and lawful. By 
hindering the recognition of a customary nature in the right to 
truth, it favors the consolidation of the opinion juris and the 
necessary practices. The right to the truth includes rights that the 
international legal system recognizes their custom status 
(Fajardo Arturo, 2012). 

" 201ACtHR, Barrios Alto v. Peri, 2001 Inter-Am. Ct. H.R. (ser.C.) No. 75 and 
Osorio Rivera and Family v. Peri, 2013 Inter-Am. Ct. H.R. (ser. C.) No. 274. 
According to Cassese: “(...) the first time that an international court determines that 
national laws are devoid of legal effects within the state system where they have been 


adopted (...)”. 
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Is the right to the truth only a general principle? 

Until now we have noted the customary character of the right to 
the truth, which appears in an orientation, where the customary 
status is interpreted through the diffusion of the right to the truth 
in supranational courts using truth commissions and the general 
principle, as a right recognized to civilized nations (Schlesinger, 
1957; Friedmann, 1963). This orientation spreads the 
manifestations of the right to the truth, which is recognized in a 
treaty and a convention (Méndez, 1998; Hollis, 2020). 

For a long time the right to the truth finds recognition in the 
international convention as a number of general principles and 
as a precise object underlining a recognition ratione materiae in 
the context of forced disappearances, identifying the legal basis 
of the right to the truth, which is understood as a general theory 
of general principles (Panepinto, 2017). 

The lack of a precise written rule for the interpretative activity 
carried out by legal practitioners reconstructs a path that 
interpretively identifies the right to the truth as a fundamental 
right, thus underlining the space found by the jurisprudence of 
national, European and international courts. 

Its customary nature constitutes a consolidated practice that 
finds reference to general principles in a profound way as an 


objective element, where the consolidation of a custom is 
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indispensable for a general principle and for the creation of an 
international order, that acts by applying a rank of an 
international nature. 

The right to the truth has multiple sources of different nature 
resorting to an extensive interpretation of the rules of its own 
legal instruments with reference to international conventions on 
the protection of human rights, which are also contained in 
national constitutions, where the dignity of man, the principle of 
good faith and proportionality guarantees the legal basis that 
emerges from it (Ferrer Mac-Gregor, 2011; Groome, 2016). 

The absence of a general norm and an extensive interpretation of 
this right, are found in the general principle of international law 
(Simma, Alston, 1989)?3. The nature of a general principle of 
the right to the truth is evident. 

It is possible to consider a practice contrary to the suitability of 
the evolution of international law for the protection of human 
rights, where state secrecy and amnesties, apply outside the 
borders of the rule of law. This is an obstacle, that is attributable 
to the state and which constitutes serious violations for the right 
to the truth (Ferrer Mac-Gregor, Gonzalez Dominguez, 2015). 
The right to truth is presented, as a general principle that has 
binding, general effectiveness for legal practitioners, that is the 


subject of continuous violations. The nature of the general 


23“(...) norm invested with strong inherent authority is widely accepted even 
though widely violated (...)”. 


Yearbook of International & European Criminal and Procedural Law, vol. 3. ISSN:2732-9917 


74 


principle comes into conflict with the force and practice of the 
opinio juris for the emergence of a custom doubting for a 
customary status of the right to the truth and an obligation for 
the protection of it by the members of the international 
community. An obligation of a contractual nature which is 
crystallized by the 2006 convention within a field of application 
of a broad and general duty that guarantees the respect for the 
right to the truth in the face of serious violations of human 


rights. 


International jurisprudence and the right to the truth 

The right to the truth is not only based on a theoretical and 
doctrinal aspects but also at a jurisprudential level. The Human 
Rights Committee (HRC) with a binding nature contributes to 
the safeguarding and protection of human rights as well as to the 
strength of its political and moral value (Shelton, 2012). The 
foundation of the HRC for the protection of human rights and 
the development of the right to the truth, as a consequence, take 
into consideration the relevant jurisprudence. 

Violations of the rights that are protected by the HRC take into 
consideration the right to a remedy of an effective nature 


(Taylor, 2020)** as an obligation that burdens the states and that 


24International Covenant on Civil and Political Rights, art. 2, lett. 3. “(...) state 
party to the present Covenant undertakes: (a) to ensure that any person whose rights 
or freedoms as herein recognized are violated shall have an effective remedy (...) (b) 
to ensure that any person claiming such remedy shall have his right thereto 
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conducts precise, impartial and independent investigations 
determining in such a way the facts that occurred and attribute to 
the related responsibilities. 

This is a generic interpretation which is based on art. 2, par. 3 of 
the convention and which limits the contracting parties to 
guarantee access to the jurisdictional and administrative nature. 
The obligation of criminal action is foreseen excluding, 
therefore, the preparatory work (Bossuyt, 1987; McGonigle 
Leyh, 2013) as well as the activity of the HRC. 

In the Quinteros v. Uruguay (Van Der Haven, 2018; Sweeney, 
2018) case*> the HRC has given recognition to serious violations 
of human rights and knowledge of the truth, especially the 
origins that have to do with forced disappearance. 

In particular, the committee integrated the violation of the rights 
of the daughter who had died and admitted that the mother 
should be considered as a victim of the forced disappearance 
perpetrated against the same daughter and the refusal of the 
Uruguayan authorities to investigate was a violation of the right 


of know the facts2°. 


determined by competent judicial, administrative or legislative authorities (...) and to 
develop the possibilities of judicial remedy; to ensure that the competent authorities 
shall enforce such remedies when granted (...)”. 

25CCPR, Quinteros v. Uruguay (Comm. No. 107/1981), UN Doc. CCPR/C/OP/2, 
138 (1990). 

26CCPR, Quinteros v. Uruguay (Comm. No. 107/1981), op. cit. par. 14: “(...) 
understands the anguish and stress caused to the mother by the disappearance of her 
daughter and by the continuing uncertainty concerning her fate and whereabouts (...) 
what has happened to her daughter. In these respects, she too is a victim of the 
violations of the Covenant suffered by her daughter (...)”. 
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This is an approach?’, where the HRC has reported the right to 
the truth in a prescriptive content. In the Hugo Rodriguez v. 
Uruguay case*® that HRC showed the need to identify 
individuals responsible for serious human rights violations that 
perpetrate and follow regimes of impunity. For this reason, the 
committee did not accept the complaints coming from the 
Uruguayan government, which considered the execution of this 
investigation to be conduct denouncing by a previous regime”’. 


According to the HRC: 


“(...) any abuse occurring after ratification of the Convention must be 
investigated and sanctioned, regardless of whether it was perpetrated before a 
regime change (Sweeney, 2018)*° (...). The violation has been implemented 
before ratification, the Contracting Parties are still called upon to fulfill their 
investigative obligations if the abuses and violations can be considered 
continuous and persist even following the entry into force of the ICCPR 
(Fuffy, 2015; Chisari, 2022)! (...) the Contracting State does not comply 


27CCPR, Staselovich v. Belarus (Comm. No. 887/2003), UN Doc. 
CCPR/C/77/D/887/1999 (2003): 
https://www.worldcourts.com/hrc/eng/decisions/2003.04.03 Staselovich_v_Belarus.h 
tm; Aliboev v. Tajikistan (Comm. No. 985/2001), UN Doc. CCPR/C/85/D/985/2001 
(2005): https://opil.ouplaw.com/display/10.1093/law:ihrl/1616unhrc05.case. 1/law- 
ihrl-1616unhrc05?rskey=2yhkUP&result=2&prd=OPIL 

28CCPR, Hugo Rodriguez v. Uruguay (Comm. No. 322/1988), UN Doc. 
CCPR/C/51/D/322/1988 (1994): http://hrlibrary.umn.edu/undocs/html/vws322.htm 

29CCPR, Hugo Rodriguez v. Uruguay (Comm. No. 322/1988), op. cit. par. 12: 
“(...) not agree with the state party that it has no obligation to investigate violations of 
Covenant rights by a prior regime (...)”. 

30CCPR, Blanco v. Nicaragua (Comm. No. 328/1988), UN _ Doc. 
CCPR/C/51/D/328/1988 (1994), par. 5: 
http://www.bayefsky.com/pdf/100_nicaraguavws328.pdf;  “(...) authorities of any 
state party to the Covenant are under an obligation to investigate alleged human rights 
violations and to make available appropriate judicial remedies and compensation to 
victims of such violations, even if they are attributable to a previous administration 
Gas) 
31CCPR, Sarma v. Sri Lanka (Comm. No. 950/2000), UN _ Doc. 
CCPR/C/78/D/950/2000.(2003):http://www.bayefsky.com/pdf/srilanka_t5_iccpr_950 

2000.pdf; Contra, S.E. v. Argentina (Comm. No. 275/2001), UN Doc. 

CCPR/C/38/D/275/1988.(1990): 
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with its investigation obligations (...) provide all necessary information to the 
victim's family members, so that they can know the details of the violation 
and, if applicable, the place of burial of their person’? (...) function of control 
over the actions of the signatory states (...) the right to truth and the principles 
of fair trial, as enshrined in art. 14 of the ICCPR (...) in expressing its opinion 
on the position filed by Guatemala, the Committee stated that the tense 
climate, made up of intimidation, threats and attacks on victims, constituted a 
serious obstacle to the enjoyment of the right to the truth and justice (...)”*. 


The connection between the right to the truth and the right to a 
fair trial is observed. A fundamental role plays the HRC when 
the international legal system leaves many doubts as well as in 
case the use of interpretative techniques lead to an expansion of 
orientations that recognize the right to the truth as an 


autonomous one. 


Jurisprudence from the International Criminal Tribunal for 
the former Yugoslavia 

The International Criminal Tribunal for the Former Yugoslavia 
(Kerr, 2004; Clark, Sann, 2018)°4 prosecuted violations for 
events in the territory of the former Yugoslavia by judging the 
responsibility of individuals and the traditional principles for 
criminal justice which are limited by facts attributable to the 


accused. The reconstruction of the truth, a procedural truth for 


https://ccprceentre.org/files/decisions/275_1988 S_E_v__Argentina.pdf 

32CCPR, Aliboev v. Tajikistan (Comm. No. 985/2001), op. cit. par. 9. 

33Consideration of reports submitted by states parties under article 40 of the 
Covenant. Concluding observations of the Human Rights Committee: Guatemala, UN 
Doc. CCPR/C/GTM/CO/3 (2012), par. 12: 
https://digitallibrary.un.org/record/455297?v=pdf 

34Security Council, Res. 827/1993, UN Doc. S/RES/827, 1993: 
https://digitallibrary.un.org/record/166567?v=pdf 
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the individual, who proceeded (Groome, 2016), with a restricted 
manner within the jurisdictional limits, is derived from the 
procedural rules. The tribunal has allowed a consolidation of the 
right to the truth for the families of the victims, as a considerable 
impact on the collective dimension of the right to the truth and 
the collectivity of holders (Johnson, 2004; Amoury Combs, 
2007). 

It is a particular truth, that it was identified and confirmed 
through the accusation of Radovan Karadzi¢ and Ratko Mladi¢. 
In such case, the international criminal justice allowed the 
victims to give voice to the persecution and disclosure of the 
truth at the moment it happened (Liakopoulos, 2019b)*>. 

By admitting the responsibilities of the declarations for the 
participation in the crimes committed, they also provided 
indications for the burial places of the victims and their family 
members (Bhuiyan, 2022)3°. The defendants were thus able to 
build the fundamental stages that allowed a smooth transition 
towards peace and democracy in the country as well as greater 


protection of international criminal justice. 


35Prosecutor v. Karadzi¢ and Mladic, Case No. IT-95-5-R6, IT-95-18-R61, 
Review of the Indictments Pursuant to Rule 61 of the Rules of Procedure and 
Evidence, par. 3: “(...) must pursue its mission of revealing the truth (...) the acts 
perpetrated and suffering endured, as well as identifying and arresting those accused 
of responsibility (...)”. 

36Prosecutor v. Momir Nikolic, Case No. IT-02-60/1-S, Sentencing Judgment, 
par. 155. Prosecutor v. Vidoje Blagojevi¢ and Dragan Joki¢. Guidelines on the 
Standards Governing the Admission of Evidence, 23 April 2003. 
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International Criminal Court and the right to the truth 

By investigating international criminal justice through the 
International Criminal Court (ICC)?’ we immediately refer to 
the truth that is part of art. 54, letter. 1, letter. a). It takes into 
consideration the prosecutor's work to determine the truth 
(Ambos, 2022)*8, as well as art. 69, par. 3 where the ICC has the 
related task of determining truth’. 

The statute of the ICC recognized the right of victims to request 
according to art. 75 fair compensation for the suffering granted 
to the guarantee and the individual dimension of the right to the 
truth, where according to art. 68, letter. e)StICC, is connected 
with the crimes of the victims and the jurisdiction of the same 
court to participate in related proceedings (Jorda, De 
Hemptinne, 2002). 

The statute has as its objective the participation of the victim in 
the activities of the ICC, the development of contrasts for the 
sections that consolidate the right to the truth as well as the work 
of victims invoking the right as a means of ensuring access at 
every stage for the proceedings (McGonigle Leyh, 2013). 

The ICC in the Katanga/Ngudjolo case* took into consideration 


37UN General Assembly, Rome Statute of the International Criminal Court, 17 
July 1998, 2187 UNTS. 

38Rome Statute of the International Criminal Court, art. 54, lett. 1, lett. a): “(...) 
in order to establish the truth (...)”. 

39Rome Statute of the International Criminal Court, art. 69, lett. 3: “(...) shall 
have the authority to request the submission of all evidence that it considers necessary 
for the determination of the truth (...)”. 

40The Prosecutor v. Germain Katanga and Mathieu Ngudjolo Chui, Decision on 
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the facts, the interests that represented the right to the truth as a 
right that also safeguards the criminal trial, i.e. the international 
criminal justice of the victims, as a general right that participates 
in every proceeding and in the reconstruction of the 
investigating authority and in the judge who did not fill the gaps 
regarding the procedural and historical truth of the victims 
before an international trial. 

In the Lubanga case*! the judge admitted that the victims have 
interests according to the right to the truth, i.e. according to the 
ex art. 68 StICC to participate in proceedings as a subject for the 
assessment that specifies the concrete interest of each victim. 
Thus, victims cannot identify the parties to the proceedings who 
enjoy procedural rights which cannot be automatic and 
unconditional”. 

The sentences that condemned those responsible did not 
mention, if we carefully read the texts of the sentences, the truth 
of the victims, just as they did not mention in a marginal way 
the generic truth of the criminal responsibility of the 


condemned?3. 


the Set of Procedural Rules Attached to Procedural Status of Victim at the Pre-Trial 
Stage of the Case, I preliminary Section, No. ICC-01/04-01)07-474, 13 May 2008. 

41The Prosecutor v. Thomas Lubanga Dyilo, Decision on victim’s participation, I 
Section, No. ICC-01/04-01/06-1119, 18 January 2008. 

42Prosecutor v. Thomas Lubanga Dyilo, Judgment on the appeals of the 
Prosecutor and The Defence against Trial Chamber I’s Decision on Victim’s 
Participation of 18 January 2008, Appeal trial, No. ICC-01/04-01/06- 1432, 11 July 
2008, par. 4. 

43The Prosecutor v. Thomas Lubanga Dyilo, Judgment pursuant to Article 74 of 
the Statute, I Section, No. ICC-01/04-01/06-2842, 14 March 2012. The Prosecutor v. 
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The right to the truth in international criminal justice finds 
recognition of a full and precise nature taking into account its 
jurisdiction, which induces and deems that the ICC makes 
arguments for supranational courts concerning the right to the 


truth as protection of the rank of fundamental norm. 


Right to the truth in the Latin American context 

The phenomenon of the desaparcidos was born and developed in 
the history of Latin America, where forced disappearances and 
totalitarian governments had an important role in the transition 
to democracy and as a consequence the need to know the truth 
in the world of force. The seriousness of the violations has 
pushed the international community to protect the right to the 
truth to a process of elaboration of a right that gives impetus to 
humanitarian law (Eudes, P. Ryfman, S. Szurek, 2019), as a 
contribution to history and transition period in American-Latin 
communities. 

The cooperation between the ACHR and the IACtHR has 
evolved the law from an individual and subsequently collective 
nature, attributing to a legal status that changes over time. The 
true path to the recognition of the truth is revealed by various 


complications“, which include the juridical autonomy of the law 


Mathieu Ngudjolo, Jugement rendu en application de l’article 74 du statut, II Section, 
No. ICC-01/04-02/12-3, 18 December 2012. 

44Organization of American States (OAS), American Convention on Human 
Rights, “Pact of San Jose”, Costa Rica, 22 November 1969. 
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that in time elaborates and deepens various case laws of the 
court. 

The right to the truth has found its basis in the ACHR relating to 
the forced disappearance of people (Brody, Gonzalez, 1997; 
Citroni, Scovazzi, 2009)* as well as in the Convention of 2006. 
Every reference to the truth has demonstrated a degree of 
inclusive recognition in favor of the right to the truth as an 
autonomous right, specific to a regional system for the 
protection of human rights*°. 

The approaches, that have found acceptance in the position of 
the ACHR itself, arrived at the full recognition of the law, that 
exercises the relative jurisdictional function, lasted for a period 
of time and contributing through its own jurisprudence to the 
circulation of the right to the truth in other systems as we will 
see in the following paragraphs and by the relevant 


jurisprudence. 


Velasquez Rodriguez v. Honduras 
The Velasquez Rodriguez v. Honduras (Medina, 1988; Witten, 
1989)*7 was considered one of the first cases relating to forced 


disappearances. In September 1981, Manfredo Velasquez was 


45Organization of American States (OAS), Inter-American Convention on 
Forced Disappearance of Persons, 9 June 1994. 

46Annual Report for the Inter-American Court of Human Rights, 1985-1986, 
OEA/Ser.L/V/II.68, doc. 8, rev. 1, Cap. V, 28 September 1986, 192ss. 

A4A7TIACtHR, Velasquez Rodriguez v. Honduras, 29 July 1988 Inter-Am. Ct. H.R. 
(ser.C.) No. 4: https://www.corteidh.or.cr/docs/casos/articulos/seriec_04 ing.pdf 
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taken from the center of Tegucigalpa by members of the 
National Office of Investigations and the G-2, who were part of 
the Honduran armed forces. They took him to a police barracks 
near the Barrio El Manchén. They accused him of participating 
in crimes of a political nature. Through illegal detention, the 
student underwent a violent interrogation, leading to accusations 
of torture*®. Velasquez was later taken to the First Infantry 
Battalion. Hence, they lost track and denied his detention 
(Shelton, 1994)??. 

The IACtHR stated on that: 


“(...) having proven the salient facts, summarized here, continued to question 
the possibility of attributing responsibility to the state. In its reasoning the 
Court recalls, in fact, that pursuant to art. 1 of the Convention, the signatory 
states have assumed the obligation to guarantee the full enjoyment of the 
rights contained therein°® (...) the obligation assumed by the Contracting 
Parties is not extinguished in a generic commitment to protect the 
conventional rights; on the contrary, the Convention requires, pursuant to art. 
25!, the adoption of every necessary measure so that the internal legal 


48IACtHR, Velasquez Rodriguez v. Honduras, op. cit., par. 147. 

49In particular the Court in case: Velasquez Rodriguez v. Honduras, op. cit., par. 
122 ss. has affirmed that: “(...) due consideration is given to the very nature of the 
practice in question, based, moreover, on the secrecy and concealment of any 
document useful for evidentiary purposes. If the existence of a systematic use of 
forced disappearances is demonstrated, the specific violation complained of can also 
be proven through circumstantial and circumstantial evidence (...) the government of 
Honduras bears the burden of proving that the reconstruction carried out by the 
Commission was not truthful. The silence of the Executive, as well as the elusive or 
ambiguous answers provided at the hearing were interpreted as recognition of the 
truthfulness of the facts as presented by the Commission (...)”. 

50American Convention on Human Rights, art. 1: “(...) 1. The states parties to 
this Convention undertake to respect the rights and freedoms recognized herein and to 
ensure to all persons subject to their jurisdiction the free and full exercise of those 
rights and freedoms, without any discrimination for reasons of race, color, sex, 
language, religion, political or other opinion, national or social origin, economic 
status, birth, or any other social condition (...)”. 

51American Convention on Human Rights, art. 2: “(...) the exercise of any of the 
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systems adopt the principles contained therein, ensuring according to their 
own constitutional procedures to give concrete application to the rights and 
freedoms guaranteed by the Inter-American system of rights (...) the 
responsibility is attributable to the state whenever the activity of any 
representative of public authority violates the rights protected by the 
Convention (...) if an individual acts on behalf of the state or abuses the 
authority emanating from the personality of the state, then the harmful action 
is attributable to the state itself, even if the individual's action lies outside the 
limits imposed on him by the legitimate exercise of his own power or is even 
contra legem* (...) any act carried out by a “man of the institutions that 
violates the rights established by the convention is attributable to the state. It 
is less clear whether the conduct of the private citizen can also fall within the 
scope of state responsibility (...) the state can be held accountable for 
violations perpetrated by private individuals through omission, i.e. whenever 
it has not adopted the necessary measures to prevent its occurrence or has not 
promptly remedied it (...) the government is called upon, the initiation of 
investigations that are as independent, impartial and complete as possible is 
also to be considered (...). State's obligation cannot be said to have been 
fulfilled as long as the fate of the victim of the forced disappearance become 
known or, in the case of death, until his body is located (...)”. 


Regarding the duty to investigate in the relevant ruling, the 
TACtHR ruled ex novo in the Godinez Cruz v. Honduras 
(Doedhars, 1988; Medina, 1989) case**. It was a case with the 
same similarities elaborating the duty of investigation for the 
various states, i.e. for the head of Honduras stating that the 
investigation by a public authority was a promoter on the part of 
the private party and the sanction for the violations committed 
aim to identify those responsible who in this case were 
materially responsible**. 
rights or freedoms referred to in Article 1 is not already ensured by legislative or other 
provisions, the states parties undertake to adopt, in accordance with their 
constitutional processes and the provisions of this Convention, such legislative or 
other measures as may be necessary to give effect to those rights or freedoms (...)”. 

52IACtHR, Velasquez Rodriguez v. Honduras, op. cit., par. 168 ss. 

53IACtHR, Godinez Cruz v. Honduras, 1989 Inter-Am. Ct. H.R. (ser.C.) No. 5: 


https://www.corteidh.or.cr/docs/casos/articulos/seriec_05_ing.pdf 
54TACtHR, Godinez Cruz v. Honduras, cit., parr. 187-188. 
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The duty to investigate explicitly referred to the truth as the 
object of an individual's right which lays the foundations for 


further elaboration with future cases with the same similarities. 


Castillo Paez v. Peru 

In the Castillo Paez v. Peru 1997 case the right to the truth 
included references to the right of family members to know the 
fate of their loved ones as well as the state's duty to continue 
effective investigations into enforced disappearances, which are 
linked to the right to the truth. 

The IACtHR established that the signatory states of the 
convention could call for the forced disappearance of their 
citizens°®. The reference to the violations of the commission 
(Shelton, 2015) according to the court is based on the right to 
the truth given that the commission attributed the related 
violation to Peru. 

The state was not able to take the necessary actions to guarantee 
in an impartial manner investigations into facts that are the 
subject of the case. 

The Commission did not indicate any references to its 
arguments claiming that the right to the truth was not recognized 


in international law (Oriolo, 2016)>’. 


S5S5IACtHR, Castillo Paez v. Pert, 1997 Inter-Am. Ct. H.R. (ser.C.) No. 43: 
https://www.corteidh.or.cr/docs/casos/articulos/seriec_43_ing.pdf 

56IACtHR, Castillo Paez v. Peru, op. cit., par. 43. 

S7IACtHR, Castillo Paez v. Pert, op. cit., par. 85. see also: L. Joinet, special 
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The commission considered that the violations attributed, were 


not taken into account by the judges: 


“(...) the right in question exists within the scope of the Convention which is 
called to apply (...) strengthened by the fact that this right can easily be 
assimilated to a well-rooted concept (...) the duty to investigate (...) would 
have already determined the complete violation by the state authorities (...) 
(Seibert-Fohr, 2009; Torreblanca Gonzales, 2012; Ferrer Mac-Gregor, 2016; 
Bacis, 2019)°*8 (...) the Convention regulates the right to the truth and has 
confirmed the relevance of its fundamental contents (...) for the first time 
space in the Court's reasoning (...) it is possible to affirm that the second 
phase of development of the law, although it began with a formal denial, 
nevertheless exercised the driving force for the progressive development of 
the right to the truth (...) the non-existence of a right to the truth as such has 
systematized the oft-mentioned duty of investigation and the individual's 
interest in seeking the truth in the right to a fair trial protected by art. 8, letter 
1 of the Convention? (...) as established in the Blake v. Guatemala (...) 
with art. 29, letter. c)®! pursuant to which the provisions of the Convention 
cannot be interpreted as precluding the enjoyment of other rights, even if not 
included in the conventional catalogue, require that art. 8, letter. 1) also 
includes judicial guarantees in favor of the family members of the victims of 
forced disappearances (...) the victim's family must have the recognized right 
that the disappearance of their loved one be subjected to a thorough 
investigation, that those responsible are identified and sanctioned and that 
any damages are compensated. This position is further supported by the 
reasoning presented in the known Street Children v. Guatemala case (...)’®. 


rapporteur, Revised Final Report on Question of the Impunity of perpetrators of 
Human Rights Violations (Civil and Political), UN Doc. 
E/CN.4/Sub.2/1997/20/Rev.1, 2 October 1997. 

S58IACtHR, Castillo Paez v. Peru, op. cit., par. 86. 

59American Convention on Human Rights, art. 8: “1. Every person has the right 
to a hearing, with due guarantees and within a reasonable time, by a competent, 
independent, and impartial tribunal, previously established by law, in the 
substantiation of any accusation of a criminal nature made against him or for the 
determination of his rights and obligations of a civil, labor, fiscal, or any other nature 
Gad 

60IACtHR, Blake v. Guatemala, 1998 Inter-Am. Ct. H.R. (ser.C.) No. 36: 

https://www.corteidh.or.cr/docs/casos/articulos/seriec_36_ing.pdf 

61American Convention on Human Rights, art. 29: “(...) shall be interpreted (...) 
precluding other rights or guarantees that are inherent in the human personality or 
derived from representative democracy as a form of government (...)”. 

62IACtHR, Blake v. Guatemala, op. cit., parr. 96-97. 

63IACtHR, Los Nifios de la Calle (Villagran Morales y otros) v. Guatemala, 1999 
Inter-Am. Ct. H.R. (ser.C.) No. 63: 
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It is clear that in all these cases the [ACtHR was based on art. 8 
of the convention, where family members, as victims must 
participate in the investigations and clarify the facts, that punish 


those responsible. 


Bamaca Velasquez v. Guatemala 

The IACtHR in the context of due process and after the 
sentences of Blake and Villagran Morales also followed the 
same path in the Bamaca Velasquez v. Guatemala (Hagler, 
Rivera, 2002) case™. 

The ACHR followed the forced disappearance as the subject of 
the appellants' allegations, where the state violated the right to 
the truth of the family members for the disappeared. 

It is a principle of international law that emerges from a 
dynamic interpretation on the matter of protection of human 
rights according to articles 1, 8, 13 and 25 of the convention. 
The IACtHR recognized the right to the truth as an autonomous 
standing. In fact, it admitted its existence including also the right 
of family members and obtaining information for facts and 
accountability relating to access to justice according to articles 8 


and 25 of the convention. 


https://www.corteidh.or.cr/docs/casos/articulos/seriec_63_esp.pdf 

64IACtHR, Bamaca Velasquez v. Guatemala, 2000 Inter-Am. Ct. H.R. (ser.C.) 
No. 70: https://www.corteidh.or.cr/docs/casos/articulos/seriec_70_ing.pdf 

65IACtHR, Bamaca Velasquez v. Guatemala, op. cit., par. 197. 

66IACtHR, Bamaca Velasquez v. Guatemala, op. cit., par. 201: “(...) el derecho a 
la verdad se encuentra subsumido en el derecho de la victim o sus familiares a obtener 
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The court did not express its opinion on the violation of the right 
to the truth. 
According to the concurring opinion of judge Salgado Pesantes: 


“(...) the right to the truth, stating how it can be found in several provisions of 
the Convention and in articles 8, 11, 14 and 25 (...) identifies areas for the 
right to the truth even in areas profoundly different from that of the 
individual's procedural rights. Art. 11 protects the right to personal privacy, 
while art. 14 guarantees the so-called right of response, i.e. a general right to 
be protected against false or defamatory public statements (...) figuratively 
strips off the role of the judging authority and takes on those of the professor, 
inviting the doctrine to develop a solid system of the right to the truth, which 
can constitute the foundation of the inevitable evolution (...)”. 


The judge Garcia Ramirez based himself on the collective 
dimension of the right to the truth, recognizing the reference to 
the right in question which leads to further development by 
admitting the fight against impunity®®. 

The Bamaca Velasquez case shows an approach towards the 
right to the truth in relation to forced disappearances, where 
judges have explicitly referred to the right to the truth by 
declaring the right to access to justice according to articles 8 and 
25 (Hennebel, 2011; Baluarte, 2012; Attanasio, 2016; Ferrer 
Mac-Gregor, 2016; Candia, 2019; Garcia Alonso, 2022)°°. 


de los 6rganos competentes del Estado el esclarecimiento de los hechos violatorios y 
las responsabilidades correspondientes, a través de la investigacion y el juzgamiento 
que previenen los asrticulos 8 y 25 de la Convencion (...)” 

67IACtHR, Bamaca Velasquez v. Guatemala, op. cit., Separate Concurring 
Opinion of Judge Hernan Salgado Pesantes. 

68IACtHR, Bamaca Velasquez v. Guatemala, op. cit., Separate Concurring 
Opinion of Judge Sergio Garcia Ramirez on the Judgment on Merits of the Bamaca 
Velasquez Case, par. 22. 

69Ex multis, Barrios Altos v. Peru, 2001 Inter-Am. Ct. H.R. (ser. C.) No. 75: 
https://www.corteidh.or.cr/docs/casos/articulos/seriec_75_ing.pdf; Gomez Palomino 
v. Peru, 2005 Inter-Am. Ct. H.R. (ser. C.) No. 136: 
https://www.corteidh.or.cr/docs/casos/articulos/seriec_136_ing.pdf; Blanco Romero et 
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The same line of thought was also obtained in the Myrna Mack 
Chang v. Guatemala (Baluarte, Chlopak, 2003) case” and in the 
proceedings carried out before the national judicial authorities, 
where the judges left the defense of their clients to the defenders 
and those responsible. 

The real obstacle had to do with the conduct of the related 
ongoing criminal trials, that represented the violation of the 
obligation to protect the rights of the victims and the right to the 
truth, by building a means of reparation in the face of human 
rights violations, where the state is called to investigate. 

In this regard, the judge Garcia-Ramirez stated that: 


“(...) the role of the Court is, among others, to determine the historical and 
factual truth which will then constitute the basis of the legal-procedural truth 
on which to base its decisions’!. The procedural truth is therefore combined 
with the historical truth which must necessarily constitute the end towards 
which the work of the Corte rectius, of the courts, must aim at (...) constant 
reiteration of the prudent attitude of the Court is clearly evident from the 
decision pronounced in the Anzualdo Castro v. Peru case in 2009 (...) (Ferrer 


al. v. Venezuela, 2005 Inter-Am. Ct. H.R. (ser. C.) No. 138: 
https://www.corteidh.or.cr/docs/casos/articulos/seriec_138 ing.pdf; The Pueblo Bello 
Massacre v. Colombia, 2006 Inter-Am. Ct. H.R. (ser. C.) No. 140: 
https://www.corteidh.or.cr/docs/casos/articulos/seriec_140 ing.pdf; Servell6n Garcia 
et al. v. Honduras, 2006 Inter-Am. Ct. H.R. (ser. C.) No. 152: 
https://www.corteidh.or.cr/docs/casos/articulos/seriec_152_ing.pdf; The Rochela 
Massacre v. Colombia, 2007 Inter-Am. Ct. H.R. (ser. C.) No. 163: 
https://www.corteidh.or.cr/docs/casos/articulos/seriec_163_ing.pdf; Zambrano Vélez 
et al. v. Ecuador, 2007 Inter-Am. Ct. H.R. (ser. C.) No. 166: 
https://www.corteidh.or.cr/docs/casos/articulos/seriec_166_ ing.pdf; Las Dos Erres 
Massacre v. Guatemala, 2009 Inter-Am. Ct. H.R. (ser. C.) No. 211: 
https://www.corteidh.or.cr/docs/casos/articulos/seriec_211 ing.pdf 

7OIACtHR, Myrna Mack Chang v. Guatemala, 2003 Inter-Am. Ct. H.R. (ser. C.) 
No. 101: https://www.corteidh.or.cr/docs/casos/articulos/seriec_101_ing.pdf 

71Reasoned Concurring Opinion of Judge Sergio Garcia-Ramirez to the Judgment 
in Mack Chang v. Guatemala of 25 November, 2003, par. 17. 
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Mac-Gregor, 2016)””. 
The IACHR asked from the IACtHR the right to the truth which 


is part of the articles 1, 8., 13 and 25. The Peruvian government 
omitted investigations due to the impunity of those responsible 
and to the lack of information. The denial of justice according to 
the IACHR is affirmed by the fact that the right to the truth is 
considered as an emanation of the right to obtain information. It 
reiterates that the right to the truth considers an autonomous 
right of a multifaceted nature that is connected with the 
multiplicity of rights. It recognizes the violation of the right to 
the truth as an autonomous right that recognizes the conduct to 
Peru, that is, violating the obligation to investigate the right to 
access to justice and affirming the terms and the state obligation 
to the investigation that offers reparations to the violation of the 
right to know the truth as relevant facts. This dimension of truth 
is connected with art. 137°. 
The IACtHR has taken into consideration that the IACHR has 
provided elements which are insufficient’*. The IACtHR has 
behaved in a prudent and undoubted manner by moving towards 
the recognition of the right to the truth linked to the right to state 
responsibility for serious violations and forced disappearances 
" 72IACtHR, Anzualdo Castro v. Peri, 2009 Inter-Am. Ct. H.R. (ser. C.) No. 202. 
73American Convention on Human Rights, art. 13: “(...) 1. Everyone has the 
right to freedom of thought and expression. This right includes freedom to seek, 
receive, and impart information and ideas of all kinds, regardless of frontiers, either 
orally, in writing, in print, in the form of art, or through any other medium of one's 


choice (...)”. 
T4IACtHR, Anzualdo Castro v. Peru, op. cit., parr. 118-120. 
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(Bacis, 2019). 

The right to the truth took into consideration the marginal role, 
which is noted in the Anzualdo Castro and Gomes Lund v. 
Brazil case (Frizzo Bragato, Marasch in Coutinho, 2012; Roht- 
Arriaza, 2015)”. 

These are arguments and positions of the IACHR linked to the 
obligation to investigate that the right to information has 
independently recognized the violation of the right to the truth 
according to the ex articles 1, 8 and 25 (Bernales Rojas, 2016)”°. 
According to the Guidiel Alvarez v. Guatemala case (Lixinski, 
2017; Mendes, 2023)” the right to the truth is a fundamental 
right connected with the right to personal integrity, art. 5, letter. 
1 and 2 (Doyle, 1998)’8, part of the possession of the capture 
register of the Militar diary. The Historical Archive of the 
National Police took fundamental documents that reveal the fate 


of the victims, where the government also handed over a copy to 


TS5IACtHR, Gomes Lund et al. (“Guerrilha do Araguaia”) v. Brazil, 2010 Inter- 
Am. Ct. H.R. (ser. C.) No. 219: 
https://www.corteidh.or.cr/docs/casos/articulos/seriec_219 ing.pdf 

76IACtHR, Gomes Lund et al. v. Brasil, op. cit., par. 201: “(...) State is 
responsible for the violation of the right to freedom of thought and expression 
enshrined in Article 13 of the American Convention on Human Rights, in relation to 
Articles 1(1), 8(1), and 25 of the same instrument, for the harm to the right to seek 
and receive information, as well as to the right to know the truth (...)”. 

7TTIACtHR, Gudiel Alvarez et al. (“Diario Militar”) v. Guatemala, 2012 Inter-Am. 
Ct. H.R. (ser. C.) No. 253. 

78American Convention on Human Rights, art. 2: “(...) 1. Every person has the 
right to have his physical, mental, and moral integrity respected. 2. No one shall be 
subjected to torture or to cruel, inhuman, or degrading punishment or treatment. All 
persons deprived of their liberty shall be treated with respect for the inherent dignity 
of the human person (...)”. 


Yearbook of International & European Criminal and Procedural Law, vol. 3. ISSN:2732-9917 


92 


the Comision para el Esclarecimiento Histérico (Simon, 2003)”, 
requiring the fulfillment of its mandate (Ferrer Mac-Gregor, 
2016). The government hid the families of the victims. 

The IACtHR considered that the action of the public authority 
constituted the violation of the obligation to disclose the truth of 
the family members, stating that the deprivation of the truth 
constitutes the violation of the right to personal integrity, 
recognizing thus the right to the truth in a close link with the 


access to justice and the right to information. 


Comunidad Campesina v. Pert 

With the present case the IACtHR has recognized the fate of 
loved ones, thus becoming the right to the truth a true right for 
the plurality of fundamental rights that are protected by the same 
convention. With the present case the IACtHR remained in the 
position that the access to justice is linked to natural rights, thus 
approving and recognizing the guarantee of the right to truth, 
spread with impunity and the promotion of the protection of 


human rights®”, 


79Acuerdo sobre el establecimiento de la Comision para el Esclarecimiento 
Historico de las violaciones a los derechos humanos y los hechos de violencia que han 
causado sufriminetos a la poblacion guatemalteca, Oslo, Norway, 23 June 1994. 

800AS General Assembly, AG/Res. 2175 (XXXVI-O/06), 6 June 2006: 
https://www.oas.org/en/sla/docs/ag03341e09.pdf; AG/Res. 2267 (XXXVII-O/07), 5 
June 2007: — https://www.oas.org/en/sla/docs/ag03738e14.pdf; AG/Res. 2406 
(XXX VIII-O/08), 3 June 2008: 
https://www.concernedhistorians.org/content_files/file/to/158.pdf; AG/Res. 2509 
(XXXIX-O0/09), 4 June 2009: https://reliefweb.int/report/world/right-truth-agres- 
2509-xxxix-009; AG/Res. 2595 (XL-O/10), 8 June 2010: 
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The judges of San Jose took the position of the commission that 
was raised with the Comunidad Campesina de Santa Barbara v. 
Peru case of 2015 (Novoa Campos, 2018)*!. A case dedicated to 
the right to recognize the truth®? as a status that has acquired the 
right to the truth in the international legal system and in the 
regional systems of rights. 

Such decision followed the stages of evolution of the right to the 
truth recognizing the general right to know the fate of one's 
loved ones. The right to truth according to articles 8 and 25 took 
into consideration the full recognition of it in an autonomous 
way. 

The right to access to justice and the right to the truth have 
identified the violation and circumstances of the plurality of 
other fundamental rights (Rodriguez Rodriguez, 2017), thus 
highlighting the right to the truth connected with access to 
justice and with full autonomy®?. 


The violation of the right to the truth and access to justice 


https://www.concernedhistorians.org/content_files/file/to/218.pdf; AG/Res. 2662 
(XLI-O/11), 7 June 2011; AG/Res. 2725 (XLII-O/12), 4 June 2012: 
https://www.oas.org/en/sla/docs/ag06222e04.pdf; AG/Res. 2800 (XLII-O/13), 5 June 
2013; AG/Res. 2822 (XLIV-O/14), 4 June 2014: 
https://www.oas.org/en/sla/docs/ag06712e04.pdf; AG/Res. 2887 (XLVI-O/16), 14 
June 2016: https://cfnhri.org/wp-content/uploads/2020/01/ag-res_2887_xlvi-o-16.pdf; 
AG/Res. 2908 (XLVII-O/17), 21 June 2017: https://www.oas.org/en/sla/dil/docs/AG- 
RES 2908 XLVII-O-17.pdf; AG/Res. 2928 (XLVIII-O/18), 5 June 2018: 
https://www.oas.org/en/sla/dil/docs/AG-RES 2908 XLVI-O-17.pdf 

81IACtHR, Comunidad Campesina de Santa Barbara v. Peru, 2015 Inter-Am. Ct. 
H.R. (ser. C.) No. 265: 
https://www.corteidh.or.cr/docs/casos/articulos/seriec_299_ing.pdf 

82IACtHR, Comunidad Campesina de Santa Barbara v. Peru, op. cit., sect. B.5. 

83IACtHR, Comunidad Campesina de Santa Barbara v. Peru, op. cit., par. 267. 
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depends on the application of the principle that has developed a 
function that is decisive in issuing the sentence, leaving family 
members to continue the psychological suffering in the 
uncertainty of the fate of their loved ones. 

The omission action has integrated the violation of the right to 
the truth as an obstacle to access to justice and for the families 
of the victims. 

The Comunidad Campesina ruling was also taken into 
consideration in the Tenorio Roca v. Peru case*. In this regard, 


the judge stated: 


“(...) the right to the truth and its suitability must be linked to a plurality of 
rights® (...) the explicit recognition of the ownership of the right to know the 
truth for all people, not only, therefore, for the family members of the victims 
of serious violations of human rights® (...) the state hinders or denies the 
discovery of the truth to the families of the victims, this involves the 
progressive increase in the psychological suffering suffered by them, thus 
integrating an effective violation of the aforementioned right to personal 
integrity (...)” (Nelaeva, 2020). 

It is understood that the right to the truth has undergone various 


modifications (Riafo Alcala, Uribe, 2016; Duhaime, Dyck, 
2023)*’, resulting in the recognition of its autonomous status 
fand highlighting that the plurality of different rights deviate 
from their own connection with access to justice by observing 


that the operation pushes regulatory recognition at the domestic 


84IACtHR, Tenorio Roca et al. v. Pert, 2016 Inter-Am. Ct. H.R. (ser. C.) No. 
314: https://achr.lls.edu/sites/default/files/iachr/Cases/Tenorio Roca _v_Peru/ 
tenorio roca _v. peru _.pdf 

85IACtHR, Tenorio Roca et al. v. Peru, op. cit., par. 244. 

86IACtHR, Tenorio Roca et al. v. Peru, op. cit., par. 243. 

87IACtHR, Omeara Carrascal et al. v. Colombia, 2018 Inter-Am. Ct. H.R. (ser. 
C.) No. 368: https://www.corteidh.or.cr/docs/casos/articulos/seriec_400_ing.pdf 
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level considering the cautious maintenance of the IACtHR on 
the matter and according to the multiplicity of other systems in 


the Latin America context. 


(Follows): Jurisdiction ratione temporis 

Jurisdiction ratione temporis as a procedural law that moves in 
an individual way and relative to the ownership of the right that 
is up to each individual to consider the IACtHR and the family 
members as legitimated for the victims of forced disappearance, 
requests its extension to the jurisdiction of the judges of San 
Jose. 

There is no question for the territorial jurisdiction that is aware 
of violations of human rights in the territories of the states that 
have ratified the convention and accepted the jurisdiction. From 
a temporal point of view the events of the IACtHR ruled for the 
countries concerned have jurisdiction ratione temporis by 
establishing whether a state has called and responded in relation 
to the violation of the ratification of the convention by the state 
concerned establishing whether a government can call and 
respond to the actions of a previous government (Roth-Arriaza, 
1990; Orentlicher, 1991; Sweeney, 2018). 

The topic and the very complex position is evident especially in 
the Velasquez Rodriguez v. Honduras case, who specified that 


Honduras has ratified the convention of 1977 and accepted the 
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jurisdiction of the IACtHR. The judges have established as a 
fundamental principle the absence of temporal barriers regarding 
the responsibility for serious violations of human rights on the 
part of the state and its regime interventions*®. 

The IACtHR resolved the issue with the responsibility of 
governments and jurisdiction ratione temporis on events that 
occurred. 

In the Blake v. Guatemala case the Guatemala accepted the 
jurisdiction of the judges who questioned whether the case was 
admissible or not. The preliminary nature has been resolved for 
forced disappearances and facts that have accepted the 
jurisdiction of the IACtHR as suitable for integrating the 
violation of family and victims' rights®?. 

The Court took into consideration the responsibility of states for 
human rights violations that are caused after enforced 
disappearances and in the presence of reservations that are 
elaborated in order to deny the jurisdiction of the IACtHR over 
facts that are antecedent and part of the states. 


The IACtHR stated that: 


“(...) the subsequent facts were sufficient to constitute the violation of the 
fundamental rights of family members, since forced disappearances by their 
very nature give rise to a perpetual violation, continues until the moment in 
which the state does not work effectively to identify and disseminate the 
information necessary for the fate of the victims to be made known 
(Pasqualucci, 2003)” (...) also applied by analogy to situations other than 


88IACtHR, Velasquez Rodriguez v. Honduras, op. cit., par. 184. 
89IACtHR, Blake v. Guatemala, op. cit., par. 67. 
SOIACtHR, Hermanas Serrano Cruz v. El Salvador, 2004 Inter-Am. Ct. H.R. (ser. 
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forced disappearances (...)”. 

In the Comunidad Moiwana v. Surinam case the Court 
considered a new state responsibility for massacres dating back 
to 1986 to the Dési Bouterse regime. Then accepted the 
jurisdiction of the IACtHR. The representatives of the state 
asked for the ruling to be inadmissible*!. The judges considered 
that justice in the face of a massacre requires the state to 
investigate and maintain the independent investigation of the 
facts (Sweeney, 2018). 

Knowing the violations of the right to the truth before the 
jurisdiction was accepted, forced disappearances by their very 
nature and related events have given rise to violations of human 
rights as well as the obligation to investigate the state, which is 
informed for the facts and the integration of a violation of rights, 
where the public authority has taken necessary measures for the 


disclosure of the victims' families. 


Does the right to the truth belong to the supranational 
system? Is it only of individual nature? 

Until now we have taken into consideration the right to the truth 
within the inter-American system. It is however a phenomenon 
that also circulates in the European system of human rights 
protection where through the jurisprudence of the European 
C.) No. 118, par. 84. 


9ITACtHR, Comunidad Moiwana v. Surinam, 2005 Inter-Am. Ct. H.R. (ser. C.) 
No. 124, par. 34. 
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Court of Human Rights (ECtHR) has implemented and taken 
into consideration the inter-American steps (Vedaschi, 2014). 
The ECtHR has obtained a behavior in the cross-fertilization 
process dissimilar to that proposed by the IACtHR, manifesting 
the right to the truth in an autonomous way, considering a duty 
to investigate a generic right that has thus occurred (Antkowiak, 
2002; Sweeney, 2013). 

The influence is undeniable and follows the obligation that 
recognized the violence of the rights protected by the European 
Convention of Human Rights (ECHR). This is sufficient to 
undertake the activity on facts and possible responsibilities 
(Chevalier-Watts, 2010; Panepinto, 2017)”. 

The investigation carried out by the state connected with the 
procedural and substantial dimension, according to art. 3 ECHR, 
it establishes the prohibition on torture, inhuman and degrading 
treatment as we have seen in the Cyprus v. Turkey case 
(Hoffmeister, 2002; Kovras, 2014; Villiger, 2023)° stating that 
Turkey's responsibility is evident for the ECtHR which stated 
that: 


“(...) lack of information on the fate of numerous Cypriot citizens detained by 
military forces Turkish authorities during the conflict inevitably caused 


92ECtHR, 27 September 1975, McCann and others v. United Kingdom; 17 
February 1778, Kaya v. Turkey; 28 July 1978, Ergi v. Turkey; 2 September 1978, 
Yasa v. Turkey. 16 May 2023, Janssen de Jong Groep B.V and others v. The 
Netherlands. 

93ECtHR, Cyprus v. Turkey 10 May 2001. Tarsasag a Szabadsagjogokert v. 
Hungary, op. cit; Magyar Helsinki Bizottsag v. Hungary, op. cit., Gall v. Hungary of 
25 June 2013. 
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serious states of anxiety and serious suffering to the families of the victims 
(...) the persistent reticence of the Turkish authorities to provide the necessary 
information - in violation of the oft-cited obligation of investigation - was 
qualified as a violation of art. 3 (Sudre, 2021; Rainey, Wicks, Ovey, 2021; 
Villiger, 2023) (...) violation that would be integrated towards the victims' 
families not so much by the disappearance as such, but rather by the reaction 
(...) of the state to the incessant request for information by individuals 
(Groome, 2011) (...). It is duty of states to investigate violations of the 
rights guaranteed by the ECHR even in the face of circumstances other than 
those of forced disappearances (...)” (Villiger, 2023). 


A similar approach was also supported in the Association “21 
December 1989” v. Romania (Sweeney, 2012; Panepinto, 2017) 
case*®. In this case the facts had to do with the violent anti- 
government repression. The obligation of investigation 
concerned state agents using force. The obligation and 
importance of investigations with essential characteristics, such 
as for example the obligation of means indispensable for public 
power, ensuring evidence, which concerned the formal and 
substantial independence®’. 

The investigation excludes the supervision of public opinion. 


Thus, the ECtHR, in this regard, declared: 


“(...) the importance of the participation of the victims' families, in order to 
best protect their legitimate interests?’. In addition to the exhaustive 
declination of the constituent elements of the obligation to investigate (...) it 
extends its field of application, including the procedural dimension of art. 2 
ECHR, since even the deprivation of life by state agents gives rise to the 


94ECtHR, Cyprus v. Turkey, op. cit., par. 158. 

9S5SECtHR, Cyprus v. Turkey, op. cit., par. 157. Orhan v. Turkey of 18 June 2002, 
par. 358 and Imakayeva v. Russia of 9 November 2006, par. 164. 

96ECtHR, Association “21 December 1989” and others v. Romania of 24 May 
2011. 

9TECtHR, Association “21 December 1989” and others v. Romania, op. cit., parr. 
133-134. 

98ECtHR, Association “21 December 1989” and others v. Romania, op. cit., par. 
135. Mocanu and others v. Romania of 17 September 2014, parr. 332-351. 
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aforementioned obligation, the failure of which therefore constitutes a 
violation of art. 2, in its procedural dimension (...)” (Chernishova, 2016; 
Moynihan, 2016; Van Aakken, Motoé, 2018; Van Dijk, Van Hoof, Van Rijn, 
Zwaak, 2018; Grabenwarter, Pabel, 2021)”. 


The topic of forced disappearances in times of armed conflict 
concerned the hostilities between Russia and the Chechen 
separatist groups as can be seen in the Aslakhanova case!, 


where the ECtHR declared that: 


“(...) the right to the truth in their reasoning, have identified a series of 
international and regional regulatory and soft law instruments which deal 
precisely with regulating the remedies to be offered in the event of enforced 
disappearances (...) in addition to the International Convention for the 
Protection of All Persons from Enforced Disappearance (...) entry in force in 
2010. Of particular interest is the reference to Resolution 1463 adopted by 
the Parliamentary Assembly of the Council of Europe in which the guarantee 
of the right to the truth for the families of victims is indicated as a 
fundamental element for combating forced disappearances!®! (...) of the 
obligation to investigate and reiterated its fundamental characteristics, further 
adding that if violations of the right to life referred to in art. 2 give rise to the 
obligation to investigate, forced disappearances are characterized by the 
continuation of the harmful conduct and the state obligation is not considered 
fulfilled as long as uncertainty regarding the victim's fate remains (...)” 
(Claude, 2010)!°. 


However, it remains to verify the duty to proceed with the 
relevant investigations, where the ECtHR has shown in a 
prudent manner, respect to the law. Forced disappearances are 
abstained and recognize the right to the truth by identifying 
essential aspects for regulatory instruments that they offered in 
relation to the right to the truth. 

99ECtHR, Association “21 December 1989” and others v. Romania, op. cit., par. 
a OOECtHR, Aslakhanova and others v. Russia of 18 December 2012. 

101Parliamentary Assembly of the Council of Europe, Resolution 1463 on 
Enforced Disappearances, 3 October 2005, sect. 10.2: 


https://www.refworld.org/legal/resolution/coepace/2005/en/12769 
102ECtHR, Aslakhanova and others v. Russia, op. cit., parr. 121-122. 


Yearbook of International & European Criminal and Procedural Law, vol. 3. ISSN:2732-9917 


101 


The El-Masri ruling and cross-fertilization 

The Khalid El-Masri!° is a case known for the substitution of a 
person due to confusion, i.e. between El-Masri and Al-Masri, a 
person accused to took part in the September 11 attacks. After a 
long trial and the opposition of state secrecy by the United 
States, a person was handed over by mistake (Newton Lyons, 
2007). An American civil lawsuit against CIA (Mohamed, 
2007)! was made by mistake. Later in EctHR, within the 
framework of the extraordinary renditions for the rights 
guaranteed by the ECHR, the right to truth was recognized 
affirming the importance of the case by sharing the dynamics of 
the facts in relation to the impunity of those responsible 
(Fabbrini, 2014)!%. 

The ECtHR spoke and noted the inadequacy of the 
investigations that were done by Macedonian authorities and the 
applicant's right to the truth gave rise to the violation of the 
procedural dimension, according to art. 3 ECHR!°. The 
positions of the ECtHR remained on the recognition of the right 


to the truth, on ineffective investigations which constituted a 


103ECtHR, El-Masri v. Former Yugoslav Republic of Macedonia of 13 
December 2012. 

104ECtHR, El-Masri v. United States, 479 F.3d 296 (4th Cir. 2007). 

105ECtHR, El-Masri v. Former Yugoslav Republic of Macedonia, op. cit., par. 
191. 

106ECtHR, El-Masri v. Former Yugoslav Republic of Macedonia, op. cit., parr. 
191-194. 
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violation of it, thus including the violation of art. 3 ECHR 
relevant to this right and to its access. A comparison, by various 
judges with dissenting opinions such as for example judges 
Tulkens, Spielmann, Sicilianos and Keller, who prudently 
demonstrated the express violation of the right to truth, is 
showed up. 

The right is included in art. 13 ECHR with effective remedy 
from a procedural point of view and according to articles 3, 5 
and 8 as a violation of the case in question, where the signatory 
judges highlighted the right to the truth as representative of a 
new law that consolidates the principles of the ECHR 
recognizing at an international level what has been reported 
through the jurisprudence of the IACtHR!°’. 

The opinion of Tulkens as well as of other judges are based on 
art. 13 ECHR identifying the right to truth, as an autonomous 
category, that represents a judicial dialogue of circulation 
between courts, an extraneous element of a supranational 
jurisprudence, that moves within the European context, i.e. the 
creation of a right to the truth influenced by another court giving 
rise to a cross-fertilization of an unprecedented nature (Citroni, 
2012; Lopez Ulla, 2013). 

In a second concurring opinion, judges Casadevall and Lopez 


Guerra are oriented towards a more conservative path. The 


107ECtHR, El-Masri v. Former Yugoslav Republic of Macedonia, op. cit., Joint 
Concurring Opinion of Judges Tulkens, Spielmann, Sicilianos and Keller. 
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judges took into consideration the argument of the right to the 
truth with a superfluous way where the truth is relevant with an 
exclusive and procedural way stating that respect for the ECHR 
has now consolidated over time (Panepinto, 2017)!°. 

The concurring opinion of Casadevall and Lopez Guerra gave a 
collective dimension to a plurality of systems and not to people 
as a collective framework. The process of evolution for the right 
to truth was based on the duty of investigation. The judges lead 
to the right which includes with an investigative way the 
disclosure of information as well as the identification and 
sanction of those responsible, including also the obligation to 
compensate any damage. 

Adherence to this type of orientation as a right to the truth of a 


109 i.e. as a law that inevitably applies the 


subsequent nature 
same law, is the phenomenon of forced disappearance sic et 
simpliciter, including also the aspects of a practice between 
military regimes in Latin America and what was happening in 
Macedonian territory. 

The extraordinary renditions (Vedaschi, 2016) are similar to the 
methods in various respects which seem to have been chosen to 


counter the phenomenon of international terrorism, which does 


not eradicate political dissent by resorting to mature 


108ECtHR, El-Masri v. Former Yugoslav Republic of Macedonia, op. cit., Joint 
Concurring Opinion of Judges Casadevall and Lopez Guerra. 
109ECtHR, Fazli¢ and others v. Bosnia and Herzegovina of 3 June 2014. 
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democracies, where the culture of the protection of human rights 
and respect for the rule of law is identified, as an essential 
founding nucleus in the idea of the state itself (Gallen, 2020). 

The El-Masri case includes the right to the truth in a traditional 
way, where the transitional justice of a system of measures 
comes into conflict with international terrorism especially in 
Western democracies (Cavanugh, 2016). A transition that was 
consolidated through the Nashiri v. Poland case!!®, where the 
intervening parties took into consideration the “UN Special 
Rapporteur on the promotion and protection of human rights and 
fundamental freedoms, while countering terrorism”, which took 
notice of the right to the truth'!!, identifying the connection 
between extraordinary renditions and the victims' right to the 


truth! !2, 


Some first personal thoughts 

The ECtHR and IACtHR have so far addressed the right to the 
truth in the issue of jurisdiction ratione temporis, respecting and 
identifying cases which, despite having no_ similarities, 
concerned the topic of forced disappearances. The continuous 


violation of conventional rights, state obligations and lack of 


110ECtHR, Al Nashiri v. Poland of 24 July 2014. 

111ECtHR, Al Nashiri v. Poland, op. cit., parr. 481-482. 

112ECtHR, Abu Zubaydah v. Lithuania of 31 May 2018. Al Nashiri v. Romania, 
op. cit. 
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information (Sweeney, 2018)!'3, had to do with investigations 
and violations of art. 2 ECHR, where the ECtHR itself followed 
a different path from the jurisprudence of the IACtHR to resolve 
disputes concerning the procedural obligations of articles 2 and 
314. 

The procedural obligation brought the actual investigation to an 
end in an autonomous way that respected the rule violated with 
the same actions, and also examining the jurisdiction of the 
ECtHR itself based on the criticism of, whether the event took 
place on the crucial date and the ratification of the ECHR was 
by a member state of the respondent state. 

The dimensions must be separated and guarantee the jurisdiction 
ratione temporis of the ECtHR. This is how the connection is 
demonstrated, i.e. a connection test where the death was the 
subject of a lawsuit which came into force after the triggering 
event passed after the entry into force of the ECHR. 

The connection with the ECtHR has recourse to the convention 
values test. The jurisdiction of the ECtHR is integrated in the 
necessary manner ensuring the effective guarantee of 
fundamental values protected by the ECHR itself. 

The genuine connection test aimed at cases involving violations 


that were gross violations (Van Noorloos, 2021) and declared as 


113ECtHR, Varnava v. Turkey of 18 September 2010, par. 148 and the case: 
Cyprus v. Turkey, op. cit., par. 136. 
114ECtHR, Silih v. Slovenia of 9 April 2009. 
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inadmissible, thus limiting access to justice and development for 
the right to the truth. Thus, under these situations each Court 
could appeal according to a test that is part of the values of the 
ECHR, thus investing and facilitating through reconciliation 
those who have experienced a past torment under a regime of 
totalitarianism (Sweeney, 2018). 

The recognition of a violation of the right to the truth, it was not 
facilitated by the reparation of the victims but favored in the 
process of reconstruction of a historical nature. It was noted in 
the Gutiérrez Dorado and Dorado Ortiz v. Spain case (Garcia 
Blesa, Gutiérrez Castillo, 2014)!'> reiterating that the obligation 
to carry out investigations in cases of violation of articles 2 and 
3 declared as inadmissible and in the period of time between the 
events that occurred during Spain's accession to the ECHR, 
which only occurred in 1969. 

The ECtHR precluded the possibility that occurred to a military 
regime. In fact, the years of the civil war during the Franco's 
regime and the related amnesties of 1977 (De Greiff, 2010; 
Cuellar, 2014; Escudero, 2014)!!°, were not bases to be followed 
in future cases. 

In the decision Janowiec v. Russia (Koch, 2015)!'7 the ECtHR 


did not take in consideration the jurisdiction over the violation 


115ECtHR, Gutiérrez Dorado and Dorado Ortiz v. Spain of 27 March 2012. 

116Ley 46/1977 of 15 October 1977. 

117ECtHR, Janowiec and others v. Russia of 21 October 2013. Janowiec and 
others v. Russia, (GC) of 21 October 2013. 
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of art. 2 as well as the period of time that passed in 1940 and the 
ratification of the ECHR by Russia in 1998. In this case we can 
say that some limits are placed on the genuine connection test, 
which evaluated the principles of the convention from the point 
of view of the values test principles that are invoked in the 
ECHR itself before it was even created!!8, 

In the Silih v. Slovenia case, an error of evaluation!!9 was noted, 
which concerned the development of two tests for a death due to 
medical malpractice during the Second World War and the 
characteristics considered as war crimes operating with a 
distinction in the light of the recognition of the right to the truth 
and in the face of serious violations of human rights!°. 

In the African Charter on Human and People's Rights of 1981, 
which came into force in 1986!7', the right to the truth 
(Ssenyonjo, 2018)!” has not found ground in its complete form 
and in its jurisprudence, limiting itself to confirming the state 
that poses various effective investigations (Yakaré-Oulé (Nani), 


Reventlow Curling, 2019)!”°. 


118ECtHR, Janowiec and others v. Russia, (GC), op. cit., par. 144. 

119ECtHR, Janowiec and others v. Russia, (GC), op. cit., Joint Partly Dissenting 
Opinion of Judges Ziemele, De Gaetano, Laffranque and Keller. 

120ECtHR, Janowiec and others v. Russia, (GC), op. cit., Joint Partly Dissenting 
Opinion of Judges Ziemele, De Gaetano, Laffranque and Keller. 

121Organisation of African Unity, African Charter on Human and Peoples’ 
Rights, OAU Doc. CAB/LEG/67/3 rev. 5, 21 ILM 58, 1982. 

122Organisation of African Unity, Protocol to the African Charter on Human and 
Peoples’ Rights on the Establishment of an African Court on Human and Peoples’ 
Rights, 10 June 1998 entered into force on 25 January 2004. 

123African Commission on Human and People Rights, Communication 245/02: 
Zimbabwe Human Rights NGO Forum v. Zimbabwe, 25 June 2002; Beneficiaries of 
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In an initial stage they were adopted rules regarding the 
protection of rights against international terrorism by referring 
to the right to truth, the right to seek, obtain, use and provide 
information relating to public authorities. States were part of 
information regarding serious human rights violations, where 
the authority had no recourse to national security, which omitted 
the dissemination and ensured impunity (Groome, 2018; 
Haldemann, Unger, 2018)!*. 

The inter-American jurisprudence has associated the right to the 
truthful information with the ex art. 19 of the chapter, with a 
diminutive manner since it has undergone dialogue between the 
courts, thus leaving the African system to recognize the right to 


the truth as an autonomous right. 


Towards jurisprudential recognition of a collective 
dimension 

Until now we have spoken and criticized, through the 
jurisprudence of the IACtHR and the ECtHR, an individual 
dimension of the right to the truth, as an autonomous right 
recognized by supranational courts and national jurisdictions 
under circulation between systems that have separated and 


looked at the collective dimension of the same right. 


Norbert Zongo v. Burkina Faso, 2014 African Ct. H.P.R. App. No. 013/2011. 

124African Commission on Human and Peoples’ Rights, Principles and 
Guidelines on Human and Peoples’ Rights while Countering Terrorism in Africa, 
May 2015, part 12, p. 37. 
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The jurisprudence up to now has given a significant dimension 
and a collective dimension to the right to the truth, contributing 
to the development of a dimensional protection of the truth 
before the judicial authorities and through typical judicial 
mechanisms, where in a transitional justice the investigative 
powers have contributed to the disclosure of the truth indifferent 
to any political class and true reconciliation (Sirleaf, 2014). Its 
functioning and correlation with the activity of reconciliation of 
the impunity of those responsible deepens and focuses on the 
evolution of a collective dimension of law. 

Thus, the recognition of the right to the truth follows a path from 
the individual to collective dimension as we have seen in 
Bamaca Velasquez case (Huneeus, 2011; Hennebel, 2011; 
Neumann, 2012; Torres Zuniga, 2022)'*°, where the 


Commission identified: 


“(...) the right to the truth as a necessary tool for the correct development of 
democracy (...) maintained an at least reluctant approach towards this 
peculiar aspect of the right to the truth and, in fact, denied its relevance on 


several occasions (...)” (Abbott, 2020)!°. 
Within this context, we recall the concurring opinion of judge 


Garcia Ramirez in the Bamaca case (Torres Zuniga, 2022)!2’. 


125IACtHR, Bamaca Velasquez v. Guatemala, 2000 Inter-Am. Ct. H.R. (ser.C.) 
No. 70. 

126IACtHR, “Panel Blanca” (Paniagua Morales y otros) v. Guatemala, 2001 
Inter-Am. Ct. H.R. (ser. C.) No. 76, par. 200: http://hrlibrary.umn.edu/iachr/C/76- 
ing.html; Case Los Nifios de la Calle (Villagran Morales y otros) v. Guatemala, 2001 
Inter-Am. Ct. H.R. (ser.C.) No. 77, par. 100. 

127IACtHR, Bamaca Velasquez v. Guatemala, op. cit., Separate Concurring 
Opinion of Judge Sergio Garcia Ramirez on the Judgment on Merits of the Bamaca 
Velasquez Case. 
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According to him: 


“(...) the right to the truth has a dual nature and which in its collective 
meaning intends to respond to the legitimate request advanced by society to 
know what happened during a specific period of time characterized, 
generally, by various forms of authoritarianism (...) is the considerable 
change of pace by the majority of the Court which, in the Myrna Mack 
Chang v. Guatemala case (Torres Zuniga, 2022)!?8 (...) holds the right to 
become aware of every detail connected to the serious violations of human 
rights perpetrated by the state (...) consolidated its orientation regarding the 
existence of a collective dimension of the right to the truth, which derives 
from (...) the right of the society to see itself as a participant in the 
reconciliation process (...) the state is not burdened with reparative 
obligations only towards the victims strictu sensu, but also towards all its 
associates who have equally suffered due to the serious violations perpetrated 
(...)” (Klinkner, Davis, 2020). 

The state obligation is easy through reparative tools and towards 


individuals by admitting, that the right to the truth to a system of 
collective protection, such as the interest of society, satisfies the 
mechanisms that are set up towards individual victims (Groome, 
2011; Frisso, 2018)!?? addressed to the families of the victims 
involving the associates. 

Collective law in the jurisprudence of the IACtHR has had 
various opportunities for interpretation (Amaya Villarreal, 2007; 
Bernales Rojas, 2016)!*°, trying to recognize the activity of truth 
commissions, aS a main instrument, where national systems 
have guaranteed the necessary protection of the right to the truth 


and the community, as bodies where the activity has attributed a 


128IACtHR, Myrna Mack Chang v. Guatemala, 2003 Inter-Am. Ct. H.R. (ser. C.) 
No. 101, par. 274: http://hrlibrary.umn.edu/iachr/C/101-ing.html 

129IACtHR, Las Dos Erres Massacre v. Guatemala, 2009 Inter-Am. Ct. H.R. (ser. 
C.) No. 211 and 310. 

130IACtHR, Gomes Lund et al. (“Guerrilha do Araguaia”) v. Brazil, 2010 Inter- 
Am. Ct. H.R. (ser. C.) No. 219, parr. 201 and 211. 
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collective dimension of its right (Kukoska, 2015). 

The truth commissions through the jurisprudence of two 
impartial courts, with an alternative and not so traditional way, 
have offered with their jurisprudence, an operation that has 
proved fundamental to favor the exercise and activity of the 
investigation in a definitive, suitable way and satisfied with the 
collective dimension to a contradiction between the parties and 
to an orientation that affirmed and contributed to the path of 
punishing responsibility for various crimes (Méndez, 2007). 

The Zambrano Vélez case (Contreras Ramirez, De Paz 
Gonzalez, 2023)!3! has shown legal relevance to an orientation, 
that has affirmed and contributed to a certain recovery of the 
safeguarding and identification of responsibility, disclosure of 
obligations to a state that undoubtedly recalled and called for 
independent investigations, necessary to ensure the 
responsibility of the unpunished and the path to justice 
(Medellin Urquiaga, 2013; Ferrer Mac-Gregor, 2016; Ocampo 
Gonzalez, Ramirez Escamilla, 2017)!%. 

The continuous dialogue and exchange of ideas between two 
different courts and on two different continents have allowed the 


individual dimension to also have a double collective character 


131IACtHR, Zambrano Vélez y otros v. Ecuador, 2007 Inter-Am. Ct. H.R. (ser. 
C.) No. 166. 

132IACtHR, Gudiel Alvarez et al. (“Diario Militar”) v. Guatemala, 2012 Inter- 
Am. Ct. H.R. (ser. C.) No. 253, par. 298 and Garcia y familiares v. Guatemala, 2012 
Inter-Am. Ct. H.R. (ser. C.) No. 258, par. 176. 
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confined with a space of a plurality of courts, that are concerned 
with the right to the truth'*3, as we have seen in the El-Masri 
case (Fabbrini, 2014)!54. 

In this case, it is condemned the practice of extraordinary 
renditions, thus attributing a reconstructive value in the 
disclosure of the truth and in the interest of a single appellant 
and the public opinion!*>. The concurring opinion of judges 
Tulkens, Spielmann, Sicilianos and Keller!*°, as we have seen, 
also gave a collective dimension to the right to the truth, 
strengthening the trust of the institutions and bringing closer the 
culture of respect for rights and the rule of law and the dignity of 
each country!3”. 

The evolutionary process of the right to the truth has had various 
dimensions, consolidating the orientation and individual aspects 
of the law, trying to put the application of the violation of rights 
in a non-democratic context at the forefront. 

Society as holder of the right to the truth as well as victims of 
serious violations of human rights have legitimized their actions 
on a collective dimension that satisfies the truth commissions 


and the obligations for compensation of individuals eligible for 


133ECtHR, Association “21 December 1989” and others v. Romania, op. cit. 

134ECtHR, El-Masri v. Former Yugoslav Republic of Macedonia, op. cit. 

135ECtHR, El-Masri v. Former Yugoslav Republic of Macedonia, op. cit., par. 
191. 

136ECtHR, El-Masri v. Former Yugoslav Republic of Macedonia, op. cit., Joint 
Concurring Opinion of Judges Tulkens, Spielmann, Sicilianos and Keller. 

137Contra El-Masri v. Former Yugoslav Republic of Macedonia, op. cit., Joint 
Concurring Opinion of Judges Casadevall and Lopez Guerra. 
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the compensation function towards the community. 

The right to the truth is a holder, who has exercised the 
eventuality of a criminal proceeding. It undertakes actions by 
individuals and many times reduces the popular action 
((Londofio Toro, Gonzalez Acosta, Figueredo Medina, 2009) 
addressing issues that concern the collective interest of the 
violation of human rights, that was created by forced 
disappearances (de Bellis, 2021)!3°. 

The legitimized subject ensures the collective dimension of the 
right to the truth, which is not protected indirectly. The chosen 
subject presents himself as a figure, where access to justice and 
the protection of the victim guarantees the extraneousness of the 
right to the truth, allowing correct and effective support for the 


truth presenting itself in a phase that can follow reconciliation. 


The role of truth commissions in the evolution of the right to 
the truth 

The process of conciliation and mediation through truth 
commissions (Carver, 1991)!°9 and various numbers of 
institutions are elements that reflect the right to the truth as well 


as in national systems and justice phenomena in transition 


138Sentence T-249 of 2003, par. 16. 

139Commission of Inquiry into the Disappearance of People in Uganda since 
January 1971, created from President Idi Amin Dada of June 1974: 
https://www.usip.org/sites/default/files/resources/collections/truth_commissions/ 
Uganda74-Report/Uganda74-Charter.pdf 
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(Lessa, 2013; Van Der Merwe, Brinton, 2018; Schabas, 2018). 
The framework of the commissions in a precise and complete 
way elaborates and effectively manifests experiences that are 
foreign to each other (Brahm, 2009; Bacis, 2019) investigating 
violations of human rights especially if the investigations come 
from governments, armed forces, national testimonies to a 
particular country (Teitel, 2003; Hayner, 2011)!*°. 

Trying to define and integrate the objectives of the commissions 
to rediscover the truth by identifying those responsible for the 
violations and also making recommendations for the future 
(Quinn, 2001)!*! is a reality. 

The commissions and the elements collected in an impartial and 
independent way by the appropriate organ is also a reality 


(Freeman, 2006)'**. The contribution of elaboration and 


140According to Hayner: “(...) bodies set up to investigate a past history of 
violations of human rights in a particular country-which can include violations by the 
military or other government forces or armed opposition forces (...)”. According to 
Teitel: “(...) an official body, often created by a national government, to investigate, 
document, and report upon human rights abuses within a country over a specified 
period of time (...)”. 

141Quinn affirms: “(...) investigatory body established by the state or by a 
dominant (and often dissenting) faction within the state, to determine the truth about 
widespread human right violations that occurred in the past, and to discover which 
parties may be blamed for their participation in perpetrating such violations over a 
specified period of time (...)”. According to Borer: “(...) created in a post-conflict 
situation to examine past atrocities, issue findings of responsibility, and make future- 
oriented recommendations designed to foster and consolidate democracy and a human 
rights culture (...)”. 

142“(...) autonomous, and victim-centred commission of inquiry set up in and 
authorized by a state for the primary purposes of (1) investigating and reporting on the 
principal causes and consequences of broad and relatively recent patterns of severe 
violence or repression that occurred in the state during determinate periods of abusive 
rule or conflict, and (2) making recommendations for their redress and future 
prevention (...)”. 
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definition represents and recognizes a full recognition that has 
identified in an essential and sufficient way commissions as 
temporary bodies for the provision of work that lasts a short 
time or not authorized by a state with the task of the 
reconciliation process for a period of defined time, in the 
process of reconstructing facts by releasing elements of activity 
(Hayner, 2011)!4°. 

An element common to all the commissions is the impartiality, 
independence of the people who are part of it, above all because 
they will have to “judge” state bodies and also take measures 
responding to a logic, where the interests pursued by the 
legislator vary and create bases for the achievement, which is 
that of truth and reconciliation. 

They carry out work, as surveillance and monitoring bodies and 
exercise control power with reference to violations and 
investigations of a historical-sociological nature. They study 
abuse, violence, feel victims in a delicate way and carry a 
certain responsibility before arriving at precise conclusions for 


the community (Hatamiya, 1993; Vijeyarasa, 2007; Niezen, 


143According to Hayner: “(...) truth commission (1) is focused on past, rather 
than ongoing, events; (2) investigates a pattern of events that took place over a period 
of time; (3) engages directly and broadly with the affected population, gathering 
information on their experiences; (4) is a temporary body, with the aim of concluding 
with a final report; and (5) is officially authorized or empowered by the state under 
review (...)”. Bakiner affirms: “(...) truth commission is a temporary body established 
with an official mandate to investigate past human rights violation, identify the 
patterns and causes of violence, and publish a final report through a politically 
autonomous procedure (...)”. 
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2017)". 

The truth commissions operate and draw up final reports with 
the satisfaction of the truth as their final objective, producing the 
incomplete experiences that also come from the work of other 
commissions (Hayner, 2011). The right to the truth concerns 
independence in the final report which should be public 
(Bakiner, 2016). Work carried out autonomously and producing 
final reports is also of a political nature!*> because they have 
relationships with public powers that are part of the conflict and 
will have to follow the historical truths (Bakiner, 2016). 

The Greensboro Truth and Reconciliation Commission (Wesley, 


Joya, 2008; Androff, 2012a; Androff, 2012b; Jovanovic, 


144Personal Justice Denied: Report of the Commission on Wartime Relocation 
and Internment of Civilians, Washington DC, Government Printing Office, 1982: 


https://www.archives.gov/research/japanese-americans/justice- 
denied/. The Canadian Royal Commission on Aboriginal Peoples of 1991 was 
followed by the Truth and Reconciliation Commission of 2008 which aimed to 
document the history relating to the community for the Canadian indigenous 
populations where the Canadian Indian residential school system as an ad hoc 
program sought to manage Canadian Christian churches with the task of abducting 
children and influencing their culture at a domestic level. In particular on the topic 
see: The Final Report of the Truth and Reconciliation Commission of Canada, 
Montreal, McGill-Queen's University Press, 2015. If also the Australian Human 
Rights and Equal Opportunity Commission and its activity of the so-called stolen 
generation operated as a permanent commission for the protection of human rights 
and as a truly historical commission. The Australian government created the National 
Inquiry to carry out its work alongside the commission by applying Aboriginal 
children and their family backgrounds to moving them into government institutions. 
See also in argument: Bringing them home: report of the national inquiry into the 
separation of Aboriginal and Torres Strait Islander children, Canberra, AGPS, 1997. 

145The Commission of Inquiry, established in Zimbabwe in 1985 but 
unfortunately failed to publish a report on it. The commission of inquiry also carried 
out work in Algeria in 2003 and handed over its work to the president without, 
however, being published in this case too. 
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2012)!4° for example was an autonomous institution for the 
reconstruction of the truth, where through collective 
participation it draws up detailed and made public reports 
(Kibedi, 1975)!47. 

This is a particular commission given that it was not established 
by the public authority but by civil society, which moves 
voluntarily through a reconciliation process where the right to 
the truth finds a legal basis to develop in a flexible and 
meaningful way (Androff, 2012b). 

Reconciliation ascertains the responsibility for violence 
(Gonzalez, Varney, 2013), within a temporal space that includes 
as its object the mandate of the commissions in the theme of 
recognition by the state. Its creation also takes into consideration 
state-sized actors, who can last up to three years with their own 
mandate and appointing members motu proprio (Lopez Belloso, 
2010; Linn, 2011; Winston, 2021; Mathias, Paez, Espinosa, 
Rime, 2021; Dancy, Toms, 2021; Chisari, 2022)'*8. It does not 


146See the Greensboro Truth and Reconciliation Commission was established by 
the community of Greensboro, North Carolina (US), in 2004: 
https://greensborotrc.org/ 

147Greensboro Truth and Reconciliation Commission: Final Report, 25 May 
2006. 

148Commission of Inquiry into the Disappearance of People in Uganda since 
January 1971 which was established by President Idi Amin Dada in June 1974; The 
Argentina National Commission on the Disappearance of Persons, established by 
President Raul Alfonsin in December of 1983: 
https://www.usip.org/publications/1983/12/truth-commission-argentina; The Uganda 
Commission of Inquiry into Violations of Human Rights established by President 
Yoweri Museveni in January 1986: 
https://www.hrw.org/reports/2001/africa/uganda/uganda.html; The Chilean National 
Commission on Truth and Reconciliation which was created by President Patricio 
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appear that truth commissions have a provisional and 
transitional nature but only a presidential one!*”. 

Commissions as quasi-judicial bodies, where the international 
community and especially the United Nations lead to the 
conclusion of peace agreements for the parties to the conflict, 
providing for the conditions of peace, reconstruction and 
reconciliation divided also into subcategories. 

On the one hand we have the role of the UN which is limited 
only to concluded negotiations and on the other hand the 
national parliament which intervenes to regulate the work of the 
commission, which is also indicated in the peace agreements!*°. 
The experiences of the commission are excluded from the UN 
and managed by the appointed president himself (Winston, 
2021; Mathias, Paez, Espinosa, Rime, 2021; Dancy, Toms, 


Alwyn Azocar in May 1990 (Rettig Commission): https://www.icmp.int/where-we- 
work/the-americas/latin-america-and-the-caribbean/chile/, The Moroccan Equity and 
Reconciliation Commission, established by King Mohammed VI in January 2004: 
https://en.wikipedia.org/wiki/Equity_and_ Reconciliation Commission; The Ecuador 
Truth Commission, created by President Rafael Correa Delgado in January 2008: 
https://www.usip.org/publications/2007/05/truth-commission-ecuador-07 

149Commission on Inquiry to Locate the Disappeared Persons During the 
Panchayat Period, Nepal, established by Executive Order of the Prime Minister (not 
made public), in 1990: https:/(www.usip.org/publications/1990/01/commission- 
inquiry-nepal-90#:~:text=Commissioners%20and%20Structure%3A%20The 
%20Commission,Sachche%20Kumar%20Pahadi%20(Member). 

150See in particular the Commission on the Truth for El Salvador of July 1992: 
https://www.usip.org/publications/1992/07/truth-commission-el-salvador; 
The Commission to Clarify Past Human Rights Violations and Act of Violence That 
Have Caused the Guatemalan People to Suffer of August 1997: 
https://www.usip.org/publications/1997/02/truth-commission- 
guatemala#:~:text=Mandate%3A%20The%20Commission%20for 
%20Historical,preserve%20memory%200f%20the%20victims; The Timor-Leste 
Commission for Reception, Truth and Reconciliation of February 2002: 
https://www.usip.org/publications/2002/02/truth-commission-timor-leste-east-timor 
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2021)!5!, 


152 


From a technical point of view,’ parliamentary intervention 


can address problems. On the one hand, the legislator intervenes 
by law and regulates every aspect of the commission that has 
been created and on the other hand the creation of these bodies 
quickly and with discrete political complexity takes into 
consideration social tensions given the type of truths that it 
wants to protect and safeguard (Correa, Guilerot, Magarrell, 
2009; Nauenberg, 2015; Jones, Oliveira, 2016). 

The collective character of truth commissions is a reality, that 
allows participation in the work of the commissions (Triponel, 
Pearson, 2010). The needs of public order and safety involve 


public opinion constituting the truth in itself by also carrying out 


151The Sierra Leone Truth and Reconciliation Commission of July 2002: 
https://www.sierraleonetrc.org/; The Democratic Republic of Congo Truth and 
Reconciliation Commission of July 2004: 
https://www.usip.org/publications/2003/07/truth-commission-democratic-republic- 
congo 

152Commission of Inquiry for the Assessment of History and Consequences of 
the SED Dictatorship in Germany of 1992: 
https://www.usip.org/publications/1992/05/truth-commission-germany-92; 

Commission of Inquiry on Overcoming the Consequences of the SED 
Dictatorship in the Process of German Unity del 1995: 
https://www.usip.org/publications/1995/07/truth-commission-germany- 
OS#:~:text=Mandate%3A%20The%20Study%20Commission%20for,during%20that 
%20time%2C%20and%20assess; South Africa Truth and Reconciliation Commission 
of 1995: https://www.justice.gov.za/trc/#:~:text=The%20TRC's%20core%20mission 
%20was.their%20stories%20in%20public%20sessions; Truth and Reconciliation 
Commission of the Republic of Korea of 2005: 
https://www.jinsil.go.kr/en/bbm/bbs/selectBoardArticle View.do? 
nttlId=23429#:~:text=The%20Truth%20and%20Reconciliation%20Commission 
%20was%20established%20as%20an%20independent,authoritarian%20rule%20and 
%20killings%20by; and the Truth and Reconciliation Commission in Nepal: 
http://tre.gov.np/en/ 
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research activities, access to official documents, law 
enforcement agencies, state archives, direct testimonies, 
hearings open to the public, the press and those responsible for 
the violence perpetrated and identifying the historical truth that 
happened (Humphrey, 2003; Roosa, 2007; Cole, 2018). 

The commissions have powers recognized by the judicial 
authorities as well as the power to order the compulsory 
appearance of witnesses, thus binding governments to any 
documents, where possession is useful to the reconciliation 
process (Gonzalez, Varney, 2013). The assignment of similar 
powers through a fair and just process regulates the exercise of 
judicial activity by attributing responsibilities to individuals and 
leading the community and reconciliation, which guarantees the 
protection of rights in the procedural context (Freeman, 2006). 
From a procedural point of view, truth commissions cannot be 
opposed to state secrecy, which is part of the object of their 
investigation mandate. The secrecy that operates, within the 
commissions and the related events are in the public domain and 
represent the investigation, the motivations, the personal 
responsibilities of a system. In such a case the violations have to 
do with the salus rei publicae, representing an obstacle to 
democratic living of every democratic country. 

Secrecy guarantees impunity for those responsible. For this 


reason, truth commissions are opposed to state secrecy and 
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political propaganda. 

The protection of the right to the truth of a collective nature does 
not recognize in an effective and symbolic way (Neumann, 
2012)!%3 the structural and functional independence of the truth 
commission. 

The guarantee of autonomy by exercising functions to a 
commission plays a free and effective role as possible (Hayner, 
2011). The modification of selection of its commissioners 
created by legislative act and/or with international nomination 
by the UN are used and provide for an autonomous way of 
examining the candidate's profiles as well as the appointment 
procedure of the availability of a person, who evaluates 
exclusively the professional profile of each candidate (Quinn, 
2006; Freeman, 2006). 

Truth commissions have as their objective the legal transplant 
(Watson, 1993; Ewald, 1995), i.e. the need to verify the 
recognition of the right to the truth by implicating and limiting 
the collective dimension by building starting points and 


outlining characteristics, where the social political context of 


153As can be understood from the relevant jurisprudence from the IACtHR, the 
obligations relating to the head of state and the right to the truth were obligations of 
means where the state had the duty to pay the trials and sanctions by any means 
necessary. The conviction of those responsible is left to the impartial judgment which 
concerns the judicial authorities and which depends on the evidence in the cross- 
examination between the parties, thus guaranteeing the evidentiary elements and 
hindering the state secrecy which constituted a serious obstacle which has disappeared 
the possibility for the state to call and respond to the violation of the right to truth in a 
supranational context. 
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justice in transitional justice changes and welcomes the truth 
commission with different mechanisms (Hayner, 2011). 

The circulation of structural and functional differentiations 
respond in an identified way to the diffusion of the transition, as 
can be seen in the case of the Argentina National Commission 
on the Disappearance of Persons established by President 
Alfonsin in 1983 and after recognition from an international 
point of view (Hayner, 2011; Cangado Trindade, 2012; 
Kyriakou, 2012). 

From a chronological point of view, a significant impact 
(Hayner, 2011) has had the condemnation of General Videla for 
the atrocities concluded in his Presidency in Argentina!**. 

The United Nations as well as numerous non-governmental 
organizations have shown interest in the mechanism of truth 
commissions, where the General Assembly and the Human 
Rights Council have recognized truth commissions through soft 
law!>> instruments and with the exercise of powers of moral 
suasion, i.e. direct interventions such as the financing of 


commissions, participation in negotiations, the achievement of 


154Nunca Mas (Never Again). Report of the National Commission on the 
Disappearance of Persons, Buenos Aires, Editorial Universitarias, 1984: 
http://www.desaparecidos.org/nuncamas/web/index2.htm 

155UN General Assembly, Res. 9/11, UN Doc. A/RES/HRC/9/11, 2008; Human 
Rights Council Res. 12/12, UN Doc. A/HRC/RES/12/12 2009; Report of the UN High 
Commissioner for HR on the Right to truth, A/HRC/5/7, 2007; Report of the UN High 
Commissioner for HR on the Right to truth, AYHRC/12/19, 2009; Report of the UN 
High Commissioner for HR on the Right to Truth, A/HRC/15/33, 2010: 
https://digitallibrary.un.org/record/5675212v=pdf 
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peace agreements on a now global level (Crocker, 2000; 
DeMinck, 2007)!*°. 

Thus on a global level the international community functions, as 
a means of circulation, facilitating the need for truth to a civil 
society that needs reconciliation and truth. 

The commissions need above all to investigate and get the truth 
(Dykmann, 2007; Ludwin King, 2009; Mallinder, 2009). The 
elements of reconstruction of a social fabric between the 
community and the governments are based on the transitional 
path of reconciliation (Zalaquett, 1992; Benomaer, 1993; Roht- 
Arriaza, Popkin, 1995; Huyse, 1995). 

Know the truth is important not so much for the justice but for 
individual and vulnerable victims, who want to put an end to the 
serious violence. 

The entire reconciliation process of truth and justice as the voice 
of the people allows the judicial authorities to carry out 
investigations which aim to condemn those morally responsible 
for the related violations (Pion-Berlin, 1994) and in the general 
belief that justice has prevented full reconciliation from being 


achieved (Krauthammer, 1994; Dugard, 1997; Uribe, 2012). 


156OHCHR Technical Note: The Nepal Act on the Commission on Investigation 

of Disappeared Persons, Truth and Reconciliation, 2071 (2014)-as published in 21 

May 2014, the Office of the High Commissioner in Nepal: OHCHR position on UN 

support to the Commission on Investigation of Disappeared persons and the Truth and 

Reconciliation Commission: 16 February 2016 in the matter of the right to the truth: 

https://www.ohchr.org/sites/default/files/Documents/Countries/NP/OHCHRTechnical 
Note _Nepal_CIDP_ TRC Act2014.pdf 
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Judicial proceedings after convictions, exponents with the 
widespread system of abuses, through the duration of a military 
regime, are practices that seek to safeguard human rights. The 
responsible militaries do not collaborate voluntarily in the 
reconciliation process but are involved in negotiations where 
criminal immunities are part of the executive sphere 
(Pasqualucci, 1994; Landsman, 1996; Villa-Vicencio, 2000; 
Aukerman, 2002). 

The political nature of democratic governments play an 
important role in protecting the right to the truth by committing 
the justice and attributing to the disclosure of information and 
effective reconciliation (Minow, 1998; Boraine, 2000; Sarkin, 
2008). Its work has also found basis in the IACtHR as well as in 
the contribution for the preservation of historical memory 
(Ambos, 2009; Van Noorloos, 2017; David, 2017; Baranowska, 
Glisczcezynska-Grabias, 2018)!>’. 

Granting amnesty to those responsible causes truth commissions 
to have a skeptical attitude towards unconditional impunity 
when they recommend criminal action against those responsible 


(Heilman, 2018)!58. They believe that unconditional amnesties 


157IACtHR, Zambrano Vélez y otros v. Ecuador, op. cit., par. 128 “(...) que el 
establecimineto de una comisiOn de la verdad, segun el objeto, procedimineto, 
estructura y fin de su mandato, puede contribuir a la construccion y preservacion de la 
memoria historica, el esclarecimiento de hechos y la determinacién de 
responsabilidades institucionales, sociales y politicas en determinados periodos 
hist6ricos de una Sociedad (...)”. 

158See in particular: Truth and Reconciliation Commission of Peru: 
https://www.usip.org/publications/2001/07/truth-commission-peru-01; See also: 
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reflect war crimes and are against violations of international 
humanitarian law (Gavron, 2002; Young, 2002; Robinson, 
2003). 

The IACtHR in the Barrios Altos case explicitly declared the 
illegitimacy of the provisions relating to the amnesty, which 
constituted a means for the impunity of those responsible and 
the serious violations of mandatory rights. 

In practice, by reading the sentence carefully, one understands 
that the judges are “behaving” not as supranational judges but as 
national judges, who granted general amnesty for all those 
responsible for a legal effect (Cassese, 2002)!°?. 

In particular, the IACtHR argued in this case that: 


“(...) guarantee the impunity of those who have perpetrated serious and 
systematic violations of rights. More specifically, the Court reiterated the ab 
initio invalidity of amnesty provisions and, therefore, declared that precisely 
by virtue of this invalidity, national judges are given a mandate to abstain 
from applying such provisions (Ferrer Mac-Gregor, Gonzalez Dominguez, 
2015)!°° (...) decide on a case falling within the confines of armed conflict of 
a national character, where therefore amnesties can be granted in the name of 
the rules of international humanitarian law (Buirette, 2019)!°! (...) reaffirmed 
firmly as even these measures - although legitimately granted - cannot in any 
way exempt from criminal responsibility for war crimes and crimes against 
humanity! (...) the inter-American system has exercised its influence on the 


Informe Final, 28 August 2003, Vol. I, p. 215 and Vol. IX, p. 107. 

1S59IACtHR, Barrios Altos v. Peru, 2001 Inter-Am. Ct. H.R. (ser. C.) No. 75. 
Cassese affirms that: “(...) first time that an international court determines that 
national laws are devoid of legal effects within the state system where they have been 
adopted (...)”. 

160IACtHR, Almonacid Arellano v. Chile, 2006 Inter-Am. Ct. H.R., (ser. C.) No. 
154. 

161 International Committee of the Red Cross, Protocol Additional to the Geneva 
Conventions of 12 August 1949, and relating to the Protection of Victims of Non- 
International Armed Conflicts (Protocol ID, 1977, art. 6(5). 

162IACtHR, Masacres de El Mozote y Lugares Aledafios v. El Salvador, 2012 
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European supranational one (...)”. 
Within this framework, we have also seen the ECtHR to 
establish the applicability of the ne bis in idem principle, 
concluded with the intervention of a procedure relating to the 
clemency of an amnesty!®. 
This is an approach that envisaged degrees of criminal immunity 
subordinated to the active participation of a reconciliation 
process, where amnesties are provided for serious violations and 
the dignity of the person (Allan, 2011). 
The activity of truth commissions preclude criminal 
proceedings, relations with the commissions, as a fundamental 
basis for a departure from the individual punishment of 
individual victims, where their behaviors are different and offer 
a complete and impartial vision into the historical reality of their 


past (Gonzalez-Salzberg, 2008; Dukalskis, 2011)!*. 


Judgements for the truth 

A very important and interesting transition process was the 
Argentine case during the presidency of Isabel Martinez de 
Peron, where the military junta, which was presided over by 


Inter-Am. Ct. H.R., (ser. C.) No. 252, parr. 285-287. 

163ECtHR, Margué v. Croatia, 2010 Eur. Ct. H.R., App. No. 4455/10, parr. 139- 
141. 

164IACtHR, Zambrano Vélez y otros v. Ecuador, cit., par. 128 (“(...) trata de 
determinaciones de la verdad que son complementarias entre si (...) en efecto, la 
Corte ha otorgado especial valor a los informes de Comisiones de la Verdad o de 
Esclarecimiento Historico como pruebas relevantes en la determinacion de los hechos 
y de la responsabilidad internacional de los Estados (...)”. Gudiel Alvarez et al., op. 
cit., par. 298; Garcia and family members v. Guatemala, op. cit., par. 176. 
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General Videla, through the coup d'état, brought to the 
legitimate presidency the establishment of the process of 
national reorganization due of the serious defeats with the 
United Kingdom and at the moment that the military junta was 
forced to call democratic elections and the election of president 
Raul Alfonsin (Romero, 2013). 

Even after the elections, the country was not at peace and the 
president established by decree the National Commission on the 
Disappearance of Persons!®, collecting the information 
necessary for the forced disappearances during the years of 
government of the military junta and for parliament to transmit 
without delay any element of evidence with judicial authority 
(Crenzel, 2008)!°. 

The commission completed its task and the final report 
reconstructed a system of forced disappearances before the 
military junta. It took power and carefully planned the strategy 
against an authoritarian system at the time of power (Crenzel, 
2012). 


President Alfonsin allowed and gave the authorization'®’ to 


165National Executive Decree 187, 15 December 1983. 

166See also the Ley No. 23.040 of 22 December 1983 which repealed Ley No. 
22.924 of 23 March 1983 where the military junta granted amnesty for crimes 
committed during its mandate. Its repeal was held by the national supreme court of 
justice. The case was entered into the Supreme Council of the Armed Forces in the 
wake of decree 158/1983 of the National Executive Power, sentence. no. 309:1689, 
December 30, 1986. 

167Decreto No. 158/83 of 13 December 1983: 
http://www.desaparecidos.org/nuncamas/web/document/nacional/decr158.htm 
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proceed against the members of the military junta thanks to the 
work carried out by the truth commission and the related life 
sentence for President Videla (Speck, 1987; Sancinetti, 1988). 
The collaboration between the judicial authority and the truth 
commission in the sphere of the armed forces helped not to 
cancel the sting against (all) the soldiers, who were under the 
colonel's commands (Alfonsin, 2009)!®°. 

President Menem brought his own work and condemned in the 
relevant trial of 1985!® promising reconciliation to end in 1983. 
Victims put the democratic transition to find basis in 
constitutional provisions and in the applicability of the 
American Convention of Human Rights (Bidart Campos, 2004), 
thus developing an orientation in the right to the truth. 

In 1995, they arrived, in the Camara en lo Criminal y 
Correccional Federal of Buenos Aires to take positions for the 
cases of Monica Mignone and Alejandra Lapaco, the two girls 
who were disappeared at the time of the military “junta” 
(Abregu, 1996). 


The process was the sanction of those responsible and the 


168Ley de Punto Final, No. 23.492 of 24 December 1986: 
https://www.argentina.gob.ar/noticias/20-anos-de-la-anulacion-de-las-leyes-de- 
obediencia-debida-y-punto-final#:~:text=La%20Ley%20de%20Punto 
%20Final,personas%20durante%20la%20dictadura%20militar., and Ley’ de 
Obediencia Debida, No. 23.521 of 8 June 1987. Camps, Ramon Juan Alberto y otros, 
sent. no. 310:1162, 22 June 1987: https://www.argentina.gob.ar/noticias/20-anos-de- 
la-anulacion-de-las-leyes-de-obediencia-debida-y-punto-final 

169Decreto No. 2741/90 of 29 December 1990: 
https://www.argentina.gob.ar/normativa/nacional/decreto-2741-1990-5208 
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protection of the truth that respects the criminal immunity of 
those responsible by allowing each individual violation to refuse 
the armed forces and to provide the necessary information. 
Through the work of the ACHR, the families of the young 
desaparecidas have found support to guarantee “juicios” for the 
truth, 1.e. related proceedings where in an impartial manner and 
with different outcomes they have obtained the relative 
declarative and desired punishment (Garibian, 2014; Garibian, 
2015)"; 

The right to the truth as a dimension of judgment against the 
criminal impunity of the military it was also noted during the 
presidency Kirchner, where Parliament repealed the relevant 
laws of the 1980s (Liakopoulos, 2019a)'’! and guaranteed 
criminal immunity to the military involved with the atrocities of 
the “military junta” of the Supreme Court, thus confirming the 
constitutionality of the choice of the legislator and stating that 
the amnesty laws were in conflict with international norms and 
with investigations for the truth, the sanction of criminals 
responsible for violations of human rights (Garibian, 2010; 


Maculan, 2012)!72. 


170Rivarola Ricardo Horacio s/recurso, R. 392.XXXIX, 27 May 2004. 

171 Ley No. 25.779 of 2 September 2003: https://www.legal-tools.org/doc/94ffd6/ 

172Supreme Court: Simon, Julio Héctor y otros s/ privacion ilegitima de la 
libertad, sent. no. 328:2056, of 14 June 2005: 
https://www.mpf.gob.ar/wp-content/uploads/2016/03/8-20050614-Sim%C3%B3n.pdf 


Yearbook of International & European Criminal and Procedural Law, vol. 3. ISSN:2732-9917 


130 


The Truth and Reconciliation Commission in Africa 
Amnesties can be part of a system of reconciliation and with a 
positive outcome allow the participation of the guarantee of 
impunity, which marked a step away from the terrible years of 
apartheid towards a process of national reconciliation which was 
granted the facilities of the transition'7. The Truth and 
Reconciliation Commission (TRC)! was established by the 
legislator. It is also made up of sub-commissions with various 
different tasks. For example, among the tasks of the commission 
for violations and human rights offering victims to collect their 
own steps forward as well as the Reparation and Rehabilitation 
Committee with the task directed by the legislator of 
formulating proposals and recommendations. 

The Amnesty Committee attributed the power to grant 
amnesties, as a peculiar system, which granted criminal 
immunity to those responsible and as a key where the system 
was noteworthy. Reconciliation did not represent the work of 
the commissions but was a constant element for every scope 
(Cherry, 2002; Vora, Vora, 2004; Corliss, 2013). 

The TRC recognized amnesties for those responsible for the 
violation of human rights, within the framework of punishment 


from aparheid (Dyzenhaus, 1998). The immunity of the criminal 


173Constitution of the Republic of South Africa, Act No. 200, 1993, ch. 16: 
https://www. justice. gov.za/legislation/acts/1993-200.pdf 

174The Promotion of National Unity and Reconciliation Act, Act No. 34, 1995: 
https://www. justice. gov.za/legislation/acts/1995-034.pdf 
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trial did not have an automatic character of guarantee. The 
clemency provision was ready to integrate its complementary 
ones, i.e. the political crimes committed (Bhargava, 2002)!7>. 
Individuals are called to answer for their crimes and reveal 
details for the amnesties that were linked (only) to political 
crimes according to the work of the TRC (Sarkin, 2008). It is 
also true that the amnesties had to do with specific cases where 
rejected actions that were carried out and responded to political 
logics. For this reason, the contribution of the reconciliation 
process was not significant for the requirements presented (Van 
Zyl, 2002; Stone, 2009). 
African public authorities have decided not to ignore the serious 
violations of rights during the conflict, where the efforts of the 
TRC are concentrated to a society that was divided and responds 
to violations that carry forward participation in a reconciliation 
process to a judicial authority. 
The TRC decided not to grant amnesties and followed sanctions 
based on the right to the truth, as a work of the commission 
itself (Gross, 2004). In this regard, the Constitutional Court 
decided in the AZAPO case !”° case where a restorative justice 
system compatible with the constitutional provisions recognized 

175The Promotion of National Unity and Reconciliation Act, op. cit., section 
20(2) and 20(3). 

176South Africa: Constitutional Court: Azanian Peoples Organization (Azapo) v. 


The President of the Republic of South Africa, 1996 (8) BCLR 1015 (CC). 
https://www.saflil.org/za/cases/ZACC/1996/16.html 
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the work of South Africa's past. The TRC investigated the 
number of victims abroad and the apartheid system. The Court 
demonstrated the right to the truth (Méndez, Bariffi, 2012) in 
this case through the page where it dutifully recognized the 
violations identified in the amnesty system. In such a work, the 
TRC was a necessary tool for guaranteeing a high level of 
participation in violence that maximized the knowability of the 
country and individual responsibility (Dugard, 1997). 

The Argentine as well as the South African approach have 
shown that the truth commissions have represented a valid 
instrument of a collective dimension in the right to the truth. 
Their task have exhausted the dissemination of historical truth 
calling for the effectiveness of reconciliation, the protection of 
the right to the truth in the complete dimension towards the 
opening of a new phase of a civil democracy where the factors 
of will and transition are subjected to pressure in a historical, 
social, political context of having to act. The guarantee of the 
right to the truth as well as procedural truth through sanctions of 
the responsible person are truths that must be combined to 


achieve a definitive reconciliation quickly. 


Concluding remarks 
The right to the truth is now a reality. It is a right that exists as 


an object of a general national and international system in the 
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Latin American context which finds in sentences and legislative 
acts and orders in a cultural and traditional way the diffusion of 
its rights, which with a discreet margin of certainty and diffusion 
against serious violations there exist critical profiles that deserve 
to be interpreted for future generations. 

The right to the truth interpreted as an affirmation of dimensions 
finds expression in the context of the criminal trial by requiring 
that the state has adopted necessary measures to guarantee 
effective investigations, identify those responsible for a process 
of procedural rules and has protection by supranational forums 
in circumstances of a criminal jurisdiction. 

The specific ordering of the right to the truth in domestic 
legislation also plays an important role for civil jurisdiction, 
auxiliary to its intervention and in a possible manner. The work 
of truth commissions is in accordance with the right to the truth 
of collective space and time before criminal judges and not only 
by a jurisdiction with procedural limits that limit cognitive 
powers towards procedural truth. 

It is a historical and procedural truth that coexist through 
historical and legal research for the reconstruction of the 
procedural truth that satisfies the relative need of the individuals 
concerned. 

The collective dimension and character of truth is also part of an 


individual nucleus, easy, justiciable to owners with particular 
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problems from the point of view of legitimation, that includes 
actions for the collective truth in a legitimate way. The 
legitimation of society to a procedural system before truth 
commissions leaves individuals to appeal to judicial authorities 
and collective interests. Access to justice as a collective and 
individual right, within the discretion of the choice to take legal 
action, is worked on and transmits the ownership of legitimation 
to the tasks of safeguarding justice by representing the interests 
of one's community of reference!”’. 

The independence of the executive power is conditioned to 
protect the right to truth without further political interests and 
considerations. 

The right to the truth is connected with democracies in 
transition, i.e. democracies that have suffered in the past and that 
have experienced difficult moments finding application in this 
right for the protection of human rights, excluding violations 
that apply to such right and are in contrast with international 
terrorism. 

The extraordinary renditions shared the phenomenon of the 
desaperecidos and allowed the courtrooms to have a European 


regional system outside the limits of justice in transition and the 


177South Africa, Constitutional Court: Bhe and Others v. Khayelitsha 
Magistrate and Others (CCT 49/03) [2004] ZACC 17; 2005 (1) SA 580 (CC); 2005 
(1) BCLR 1 (CC) (15 October 2004), par. 16: 


https://www.saflii.org/za/cases/ZA CC/2004/17.html 
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guarantees of the right to the truth. 

The right to the truth is not exhausted in the context of the 
violations that are part of the fight against international terrorism 
and the serious violations of human rights that are carried out by 
an ordinary national administration, which reveals a reality that 
provides a fundamental guarantee for protection against public 
power. 

The tendencies of the right to the truth are varied and gradual 
within a margin of action. The context of transitional justice 
against the fight against terrorism and serious violations in a 
systematic way, within the systems of the democratic tradition, 
is facilitated towards courts that demonstrate the different 
institutions that they have given useful, essential evidence with 
greater protection for a lasting war and struggle for the 


protection of fundamental rights globally. 
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